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@ouncil Chamber, November 3, 1853. 
On motion it was 


Resotvep,—That the Commissioners of Girard Estates be, and they 
are hereby authorized to have printed five hundred copies of the arguments 
of the Hon. Horace Binney and the Hon. Joun SERGEANT, in the case of 
Vidal and others, complainants and appellants, vs. The Mayor, Aldermen 
and Citizens of Philadelphia, and the Executors of STEPHEN GIRARD, de- 
ceased, and other appellees, before the Supreme Court of the United 
States, together with the judgment of said Court, and the Will of Stephen 
Girard. 


COMMISSIONERS OF THE GIRARD ESTATES. 


A. G. WATERMAN, President. 


FREDERICK LENNIG, MORRIS S. WICKERSHAM, 
THOMAS J. PERKINS, WILLIAM F. HANSELL, 
JOSEPH M. THOMAS, SAMUEL J. RANDALL, 


JOHN H. IRWIN. 


EX OFFICIO 


JACOB E. HAGERT, President of Select Council. 
JOHN YARROW, President of Common Council. 
CHARLES GILPIN, Mayor. 


A, | 


ee Ad Vv aah wo eo 


Aamo 2 AUTOM ee | DIAMAL aouutacitt : 
<ENTeRAR 2 UeAiaew, evbinet - 2AMOuT 
ml LAGHIAST: - SOE 775” CAMORT JM HARBOE 


LWT HE AOL ‘ re 


OLY KE 


Meta d Male to hmbpiv gRaOAR Sh aOowb: 
Maro (roeeina.). to iiobieatt STOAHAYE VOL 
" Ate LD BALE oe 


eS ee ee et ee Pe Pr - a ee 


VIDAL, ET AL, 
VERSUS 


THE CITY OF PHILADELPHIA 


THE Councils of the City of Philadelphia having deemed 
it expedient to authorize the Commissioners of the 
Girard Estates to publish the arguments of their coun- 
sel, in the great case which involved their title to all 
this property, an outline of its principal features is 
given for the information of the general reader. 

The last Will of Stephen Girard, dated the 16th 
February, 1830, and with its two Codicils and repub- 
lications of 25th December, 1830, and 20th June, 1831, 
proved on the 3d day of December, 1831, a few days 
after his death, has been repeatedly printed, and is gen- 
erally accessible to the Citizens. It is deemed unneces- 
sary again to print it at large, or to set out any other 
portions of it, than such, as with the clauses given in 
the arguments of counsel, or in the opinion of the Su- 
preme Court, will make the nature of the controversy 
it gave rise to, intelligible. 
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Mr. Girard appointed five of his fellow-citizens and 
friends, Timothy Paxson, Thomas P. Cope, Joseph 
Roberts, William J. Duane and John A. Barclay, 
Executors of his Will; and after giving, in particular 
legacies, to and for various persons and purposes, an 
aggregate sum of between three and four hundred thou- | 
sand dollars, all of them evidences either of personal 
regard, or of good-will to benevolent institutions in the 
City of Philadelphia, he devised to the Mayor, Alder- 
men and Citizens of the City of Philadelphia, the 
entire residue of his great estate, real and personal, 
upon different trusts, which may be generally described 
as follows: 


I. The first, or leading trust, as to two millions of 
dollars, was the erection of a College, and other neces- 
sary out-buildings, for the residence and accommoda- 
tion of at least three hundred (orphan) scholars, of the 
description and character set forth in his Will; with a 
dedication of the income of the whole of his remaining 
estate, after deducting two further legacies of 500,000 
and 300,000 dollars, to the extension of the College, if 
it should be necessary in certain events. 


In the body of his Will, he directed that this College 
and out-buildings, and such others as in the events con- 
templated might become necessary, should be erected 
on a square of ground of which he was the owner, in 
the City of Philadelphia, being the entire square which 
lies between Chestnut and High, or Market Street, and 
extends from Eleventh to Twelfth street. By the 
Codicil of 20th June, 1831, he substituted for the 
square, an estate of forty-five acres and some perches of 
land, called Peel Hall, on the Ridge Road, in Penn 
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Township, and devoted it for the Orphan establishment 
in the same manner as he had devoted the square. 


The description of the principal structure, or College, 
is given in his Will, with great particularity, but it is 
unnecessary to give it here, as no question whatever in 
this case turned upon it. The out-buildings his Will 
does not describe, further than by his saying that there 
should be at least four of them, detached from the main 
edifice and from each other, and in such positions as 
should at once answer the purposes of the institution, 
and be consistent with the symmetry of the whole 
establishment. Each building, he says, should be as far 
as practicable devoted to a distinct purpose; and in that 
one or more of those buildings in which they might be 
most useful, he directed his Executors to place his 
plate, and furniture of every sort. 

The directions in regard to the maintenance of the 
College and its pupils, it is proper to insert at length, 
as in a great degree the controversy turned upon them. 
After terminating his directions as to the College and 
out-buildings, and the surroundings of the entire square 
with a solid wall, the twenty-first clause of the Will 
proceeds as follows: 


“When the College and appurtenances shall have 
been constructed, and supplied with plain and suitable 
furniture and books, philosophical and experimental 
instruments and apparatus, and all other matters need- 
ful to carry my general design into execution, the in- 
come, issues and profits of so much of the said sum of 
two millions of dollars as shall remain unexpended, 
shall be applied to maintain the said College according 
to my directions. 
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1. The institution shall be organized as soon as 
practicable; and to accomplish that purpose more effec- 
tually, due public notice of the intended opening of the 
College shall be given, so that there may be an oppor- 
tunity to make selections of competent instructors and 
other agents, and those who may have the charge of 
the orphans may be aware of the provisions intended 
for them. 

2. Acompetent number of instructors, teachers, as- 
sistants, and other necessary agents, shall be selected, 
and when needful, their places from time to time sup- 
plied. They shall receive adequate compensation for 
their services; but no person shall be employed who 
shall not be of tried skill in his or her proper depart- 
ment, of established moral character, and in all cases 
persons shall be chosen on account of their merit, and 
not through favor or intrigue. 

3. As many poor white male orphans, between the 
ages of six and ten years, as the said income shall be 
adequate to maintain, shall be introduced into the Col- 
lege as soon as possible; and from time to time, as there 
may be vacancies, or as increased ability from income 
may warrant, others shall be introduced. 

4. On the application for admission, an accurate 
statement should be taken in a book prepared for the 
purpose, of the name, birth-place, age, health, condition 
as to relatives, and other particulars useful to be known 
of each orphan. 

5. No orphan should be admitted until the guard- 
ians or directors of the poor, or a proper guardian, or 
other competent authority, shall have given, by inden- 
ture, relinquishment, or otherwise, adequate power to 
the Mayor, Aldermen, and Citizens of Philadelphia, or 
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to directors, or others by them appointed to enforce, in 
relation to each orphan, every proper restraint, and to 
prevent relatives or others from interfering with, or | 
withdrawing such orphan from the institution. 

6. Those orphans, for whose admission application 
shall be first made, shall be first introduced, all other 
things concurring; and at all future times, priority of 
application shall entitle the applicant to preference in 
admission, all other things concurring ; but if there shall 
be, at any time, more applicants than vacancies, and 
the applying orphans shall have been born in different 
places, a preference shall be given—First, to orphans 
born in the City of Philadelphia; Secondly, to those 
born in any other part of Pennsylvania; T/urdly, to 
those born in the City of New York (that being the 
first port on the continent of North America at which 
I arrived); and Lastly, to those born in the City of 
New Orleans, being the first port on the said continent 
at which I first traded, in the first instance as first offi- 
cer, and subsequently as master and part owner of a 
vessel and cargo. 

7. The orphans admitted into the College shall be 
there fed with plain but wholesome food, clothed with 
plain but decent apparel, (no distinctive dress ever to 
be worn) and lodged in a plain but safe manner: due 
regard shall be paid to their health, and to this end 
their persons and clothes shall be kept clean, and they 
shall have suitable and rational exercise and recreation. 
They shall be instructed in the various branches of a 
sound education, comprehending reading, writing, 
grammar, arithmetic, geography, navigation, survey- 
ing, practical mathematics, astronomy, natural, chem- 
ical and experimental philosophy, the French and 
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Spanish languages, (I do not forbid, but I do not 
recommend the Greek and Latin languages) and such 
other learning and science as the capacities of the sev- 
eral scholars may merit or warrant. I would have them 
taught facts and things, rather than words or signs; 
and especially I desire, that by every proper means a 
pureattachment toour republican institutions and to the 
sacred rights of conscience, as guaranteed by our happy 
constitutions, shall be formed and fostered in the minds 
of the scholars. 

8. Should it unfortunately happen, that any of the 
orphans admitted into the College shall, from mal-con- 
duct, have become unfit companions for the rest, and 
mild means of reformation prove abortive, they should 
no longer remain therein. 

9. Those scholars who shall merit it, shall remain 
in the College until they shall respectively arrive at 
between fourteen and eighteen years of age; they shall 
then be bound out by the Mayor, Aldermen and Citi- 
zens of Philadelphia, or under their direction, to suita- 
ble occupations—as those of agriculture, navigation, 
arts, mechanical trades, and manufactures, according to 
the capacities and acquirements of the scholars respec- 
tively, consulting, as far as prudence shall justify it, the 
inclinations of the several scholars, as to the occupa- 
tion, art or trade to be learned. 

In relation to the organization of the College and its 
appendages, I leave, necessarily, many details to the 
Mayor, Aldermen and Citizens of Philadelphia, and 
their successors; and I do so with the more confidence, 
as from the nature of my bequests, and the benefit to 
result from them, I trust that my fellow-citizens of 
Philadelphia will observe and evince especial care and 
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anxiety in selecting members for their City Councils 
and other agents. 


There are, however, some restrictions, which I con- 
sider it my duty to prescribe, and to be amongst others, 
conditions on which my bequest for said College is made 
and to be enjoyed, namely :—First, I enjoin and require, 
that if, at the close of any year, the income of the fund 
devoted to the purposes of the said College shall be more 
than sufficient for the maintenance of the institution 
during that year, then the balance of the said income, 
after defraying such maintenance, shall be forthwith 
invested in good securities, thereafter to be and remaina 
part of the capital; but in no event shall any part of the 
said capital be sold, disposed of, or pledged, to meet the 
current expenses of the said institution, to which I de- 
vote the interest, income and dividends thereof, exclus- 
ively. Secondly, I enjoin and require that no eccles- 
iastic, missionary, or mimster of any sect whatsoever, 
shall ever hold or exercise any station or duty whatever, 
in the said College; nor shall any such person ever be 
admitted for any purpose, or as a visitor, within the 
premises appropriated to the purposes of the said 
College. 

In making this restriction, I do not mean to cast any 
reflection upon any sect or person whatsoever; but, as 
there is such a multitude of sects, and such a diversity 
of opinion amongst them, I desire to keep the tender 
minds of the orphans, who are to derive advantage from 
this bequest, free from the excitement which clashing 
doctrines and sectarian controversy are so apt to pro- 
duce; my desire is, that all the instructors and teachers 
in the College shall take pains to instil into the minds 
of the scholars the purest principles of morality, so that, 


12 


on their entrance into active life, they may, from incli- 
nation and habit, evince benevolence towards their 
fellow-creatures, and a love of truth, sobriety and 
industry, adopting at the same time such religious tenets 
as their matured reason may enable them to prefer. 

If the income arising from that part of the said sum 
of two millions of dollars, remaining after the construc- 
tion and furnishing of the College and out-buildings, 
shall, owing to the increase of the number of orphans 
applying for admission, or other cause, be inadequate to 
the construction of new buildings, or the maintenance 
and education of as many orphans as may apply for ad- 
mission, then such further sum as may be necessary for 
the construction of new buildings, and the maintenance 
and education of such further number of orphans, as 
can be maintained and instructed within such buildings 
as the said square of ground shall be adequate to, shall 
be taken from the final residuary fund hereinafter 
expressly referred to for the purpose, comprehending 
the income of my real estate in the City and County of 
Philadelphia, and the dividends of my stock in the 
Schuylkill Navigation Company—my design and desire 
being, that the benefits of said institution shall be 
extended to as great a number of orphans as the limits 
of the said square and buildings therein, can accom- 
modate.”’ 

This is the last paragraph of the 21st clause of the 
Testator’s Will. 


II. The second trust of the Will is in regard to the 
sum of 500,000 dollars given to the City—to lay out and 
pave a street fronting the river Delaware—to pull 
down all wooden buildings erected within the City, and * 
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to prohibit the erection of any such hereafter—and to 
regulate, widen and pave Water Street, and to distri- 
bute the Schuylkill water therein, upon a plan minutely 
given by the Testator. 


III. The third bequest that is a charge upon the 
residuary bequest to the City, is a legacy of 300,000 dol- 
lars to the State of Pennsylvania, for the purpose of in- 
ternal improvement by canal navigation—to be paid 
into the State treasury as soonas the constituted author- 
ities of the Commonwealth enacted such laws as should 
be necessary and sufficient to carry into effect the 
several improvements above specified. 


IV. The last trust, which is for the City of Phila- 
delphia in her corporate character, for improvement of 
the City property, and the general appearance of the 
City, and to diminish the burden of taxation, is set forth 
in the clause following: 


“And as it regards the remainder of said residue of 
my personal estates, in trust, to invest the same in good 
securities, and in like manner to invest the interests and 
income thereof, from time to time, so that the whole 
shall form a permanent fund, and to apply the income 
of the said fund, 

Ist.. To the further improvement and maintenance 
of the aforesaid College, as directed in the last para- 
graph of the XXIst clause of this Will. 

2d. To enable the Corporation of the City of Phila- 

-delphia to provide more effectually than they now do, 
for the security of the persons and property of the 
inhabitants of the said City, by a competent police, in- 
cluding a sufficient number of watchmen, really suited 
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to the purpose; and to this end, I recommend a division 
of the City into watch districts, or four parts, each 
under a proper head, and that at least two watchmen 
shall, in each round or station, patrol together. 

3d. To enable the said Corporation to improve the 
City property, and the general appearance of the City 
itself, and, in effect, to diminish the burden of taxation, 
now most oppressive, especially on those who are the 
least able to bear it. 

To all which objects, the prosperity of the City, and 
the health and comfort of its inhabitants, I devote the 
said fund as aforesaid, and direct the income thereof to 
be applied yearly, and every year, forever, after provid- 
ing for the College, as hereinbefore directed, as my 
primary object. But, if the said City shall knowingly 
and wilfully violate any of the conditions hereinbefore 
and hereinafter mentioned, then I give and bequeath 
the said remainder and accumulations to the Common- 
wealth of Pennsylvania, for the purposes of internal 
navigation; excepting, however, the rents, issues and 
profits of my real estate in the City and County of 
Philadelphia, which shall forever be reserved and ap- 
plied to maintain the aforesaid College, in the manner 
specified in the last paragraph of the XXIst clause of 
this Will: And if the Commonwealth of Pennsylvania 
shall fail to apply this, or the preceding bequest, to the 
purposes before mentioned, or shall apply any part 
thereof to any other use, or shall, for the term of one 
year from the time of my decease, fail or omit to pass 
the laws hereinbefore specified, for promoting the im- 
provement of the City of Philadelphia, then I give, 
devise and bequeath the said remainder and accumula- 
tions (the rents aforesaid always excepted and reserved 
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for the College, as aforesaid, ) to the United States of 
America, for the purposes of internal navigation, and 
no other. 


Provided, nevertheless, and I do hereby declare, that 
all the preceding bequests and devises of the residue of 
my estate to the Mayor, Aldermen and Citizens of 
Philadelphia, are made upon the following express con- 
ditions, that is to say: First, That none of the moneys, 
principal, interest, dividends, or rents, arising from the 
said residuary devise and bequest, shall at any time be 
applied to any other purpose or purposes whatever, than 
those herein mentioned and appointed. Second, That 
separate accounts, distinct from the other accounts of 
the Corporation, shall be kept by the said Corporation, 
concerning the said devise, bequest, College, and funds, 
and of the investment and application thereof ; and that 
a separate account or accounts of the same shall be kept 
in bank, not blended with any other account, so that it 
may at all times appear, on examination by a committee 
of the Legislature, as hereinafter mentioned, that my 
intentions had been fully complied with. Third, That 
the said Corporation render a detailed account, annually, 
in duplicate, to the Legislature of the Commonwealth of 
Pennsylvania, at the commencement of the session, one 
copy for the Senate, and the other for the House of 
Representatives, concerning the said devised and be- 
queathed estate, and the investment and application of 
the same, and also a report in like manner of the state 
of the said College, and shall submit all their books, 
papers and accounts, touching the same, to a committee 
or committees of the Legislature, for examination, when 
the same shall be required. 

Fourth, The said Corporation shall also cause to be 


16 


published in the month of January, annually, in two or 
more newspapers, printed in the City of Philadelphia, a 
concise but plain account of the state of the trusts, de- 
vises and bequests herein declared and made, compre- 
hending the condition of the said College, the number 
of scholars and other particulars needful to be publicly 
known, for the year next preceding the said month of 
January, annually.” 


These are all the clauses of the Will which it is 
thought necessary to transcribe in this place. 

Among the private legatees in the Will, the Testator 
named his brother, Etienne Girard—and his niece Vic- 
toire Fenelon, daughter of his deceased sister Sophia 
Girard Capeyron—to whom he devised a house and lot 
near Bordeaux—one moiety to the niece and her heirs, 
and the other moiety to his brother, for life, remainder 
to the six children of his brother, John Fabricius, Mar- 
guerite, Ann Henriette, Jean August, Marie, and 
Madelaine Henriette, and their heirs, share and share 
alike. 

To the same brother, niece, and six ag he also 
bequeathed five thousand dollars each. 

To three nieces, the children of John Girard, 
deceased—another brother of the testator, and to a 
daughter of one of them, he bequeathed in different pro- 
portions the sum of one hundred thousand dollars. 

These devisees and legatees were, or were represented 
to be the heirs and next of kin of the testator. 

The several legacies so bequeathed were paid to all 
the legatees before the expiration of a year after the 
testator’s death. 

After these legacies were paid, the same parties insti- 
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tuted an Ejectment in the Supreme Court of Pennsyl- 
vania, to December Term, 1832, to recover certain real 
estate acquired by the testator after the last republica- 
tion of his Will, and to which they claimed title under 
the intestate law, on the ground that the same had not 
passed by his Will; and in this suit they recovered 
judgment, in March, 1833. See 4 Rawle, 323. 

The City of Philadelphia afterwards instituted an 
ejectment to recover the same real estates, on the ground 
of the testator’s intention to pass the same to the City, 
and that the heirs, by accepting their legacies, had elec- 
ted to abide by the Will, and could not claim the real 
estate against the Will; but the Court entertained the 
opinion that it was not a case in which the heirs had 
elected or were bound to elect to take altogether under 
the Will, or the contrary, and adhering to their former 
opinion, that the after purchased lands did not pass by 
the Will, gave judgment against the City on the 29th 
of April, 1836. See 1 Wharton, 490. 

The brother, Etienne Girard, and the niece, Francois 
Fenelon Vidal, called in the Will Victoire Fenelon, then 
filed a bill on the equity side of the Circuit Court of the 
United States for the Eastern District of Pennsylvania, 
to October sessions, 1836, describing themselves as 
aliens, and subjects of the Monarchy of France, against 
the Mayor, Aldermen and Citizens of Philadelphia— 
the five executors before named of Stephen Girard, the 
three daughters of John Girard, and the trustee of one 
of them, describing them all as citizens of Pennsyl- 
vania. 

The main ground of the bill, was, that the trusts for 
the Orphan College—comprehending, as it alleged, the 
whole residue of the testator’s estate, real and personal, 
after deducting 300,000 dollars given to the Common- 
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wealth, and 500,000 dollars for the improvement on the 
Delaware, were absolutely void, 1. Because, as to the 
real estate, the City had no capacity to take it by de- 
vise. 2. That if they had such capacity generally, they 
could not take it in trust for other persons. 3. That 
they could not take either real or personal upon the 
trusts which were declared for poor orphan children, 
&c.—because the objects of the charity were altogether 
indefinite, vague, and uncertain, and therefore, the 
trusts were incapable of execution, or of being cogniz- 
able at law or in equity, or of vesting at law or in equity, 
in any existing or possible cestui que trusts. The 
prayer of the bill was that the City might be decreed to 
set apart and surrender to the complainants their due 
proportions of the real estate—and account for the rents 
and profits, and that the executors might account for 
and pay to them their proportions of the personality— 
and it also prayed for general relief. 

The City of Philadelphia, by its answer, denied all 
the equity of the bill, and asserted the validity of the 
devises and of all the trusts; and particularly objected 
to the jurisdiction of the Circuit Court, on the ground 
that before the filing of the bill, the executors had settled 
their accounts in the Register’s office, from which they 
had been reported to the Orphan’s Court for the 
City and County of Philadelphia for confirmation, 
where they had been referred, in due course of law, 
to Auditors appointed to examine and report thereon, 
before whom the same were pending at the filing of the 
bill, and were still pending. It further denied the com- 
plainants’ right to proceed in equity against the real 
estate, for which, if they had any title, it was a title at 
law, and was to be remedied only in a Court of law. 
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The executors filed a demurrer and plea to the juris- 
diction of the Court, setting forth that their accounts 
under the Will were cognizable only before the Register 
of Wills—before whom they had settled their accounts, 
and had received credit for paying over the personal 
estate to the City, having taken a refunding bond 
according to law, and that the same were now pending 
before Auditors appointed by the Orphans’ Court. 

The other defendants, who were heirs and next of 
kin, by their answer admitted, of course, all the bill of 
the complainants. 


An amended bill was filed to April sessions, 1838, by 
leave of the Court, not varying essentially the ground 
of the original bill, but asking a more particular dis- 
covery as to the estates of the testator, and the relation- 
ship of the complainants, and certain of the defendants. 
A bill of revivor was also filed to April, 1839, upon the 
death of Etienne Girard, one of the complainants, to 
make Henry Stump, of Baltimore, Attorney-at-Law, 
the administrator of the said Etienne, a party complain- 
ant in his place, as to the personal estate, and the six 
children of Etienne Girard, before named, together with 
the husbands of such of the daughters as were married, 
and Marguerite Chloe Girard, and Anne Stephanie 
Girard, two daughters not named in the Will, as the 
heirs of Etienne, in regard to the real estate. 

Upon these proceedings, the necessary answers were 
filed, and the cause placed at issue, and the relationship 
of the parties, as well as the extent and particulars of 
the estate, being established by testimony taken in the 
cause, it was called for argument before ‘Mr. Justice 
Baldwin, at April session, 1841, when the complainants’ 
counsel declined to argue the case, having determined 
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to obtain the opinion of the Court of last resort; and his 
Honor thereupon dismissed the bill, with costs. 

The appeal being taken to the Supreme Court, the 
cause was first argued at the January term, 1843, by 
Mr. Stump, one of the complainants, and Mr. Jones, of 
Washington, on behalf of the Girard heirs, and by Mr. 
Sergeant for the City; but the Judges thinking that it 
was proper to re-hear the case before a fuller Court, a 
re-argument was ordered, and took place at January 
term, 1844, when Mr. Jones and Mr. Webster argued 
for the complainants, and Mr. Binney and Mr. Sergeant 
for the City, and executors. 

As the Girard Commissioners have been unable to 
obtain a note of the argument of Mr. Jones, the opening 
counsel of the complainants, it has been deemed expe- 
dient to confine the present publication to a report of 
the arguments of Mr. Binney and Mr. Sergeant, in 
behalf of the City. These, with the unanimous opinion 
of the Court, delivered by Mr. Justice Story, in favor 
of the City, now follow. 


ARGUMENT 


OF 


HORACE BINNEY, ESQ. 


FOR DEFENDANTS 


May IT PLEASE THE Court, 


With a perfect disposition to respect the recent 
injunction of the Court to the Bar, I shall proceed to the 
argument for the defendants, without any preliminary 
remarks. The great accumulation of business upon the 
calendar, is an unquestionable motive for the recom- 
mendation, so forcibly addressed to counsel a few days 
since, by the presiding Judge, to study economy of 
time, and to aim at all practicable condensation and 
brevity in their arguments. I shall not be inattentive to 
the suggestion. But a very liberal expenditure is at 
times demanded by the wisest economy; and if it shall be 
found, as I fear it may, from the influence of a former 
decision of this Court—from the immense magnitude of 
the interests at stake—and from the almost elementary 
manner in which, to meet all exigencies, the questions 
must be discussed, that my own outlay offends against 


fab 


the letter of the recommendation, I hope it will also be 
found that it is in harmony with its spirit. 

The proposition of the complainants is, that the trusts 
of Mr. Girard’s Will for the erection and endowment of 
the College for Orphans, are absolutely void; and they 
claim the benefit of resulting trusts to the heirs and 
next of kin, of all that is so devoted, as a necessary 
consequence of the invalidity of the trusts declared. 
The consequence is drawn too hastily. I shall endeavor 
to prove that they do not promote their claim in the 
slightest degree, by establishing the nullity of the trusts 
for the College. I shall of course endeavor also to show, 
that the trusts for the College are perfectly valid both 
in law and equity; and the support of these two positions 
will be the object of my argument, namely, 1. That if 
the trusts for the Orphan College are void, the legal 
result from other clauses in Mr. Girard’s Will, is 
that the property, real and personal, devoted to the Col- 
lege, enures to the exclusive use of the City of Philadel- 
phia, for city purposes. 2. That the charitable uses 
declared in his Will for the education and maintenance 
of poor white male orphans, are perfectly valid in all 
respects. Under either aspect the bill was properly 
dismissed by the Circuit Court. 


1. If the Trusts for the Orphan College are void, the 
legal result from other clauses in Mr. Girard’s Will, ts 
that the property, real and personal, devoted to the Col- 
lege, enures to the exclusive use of the City of Philadel- 
phia for city purposes. 

It becomes necessary to the argument on this point, 
to consider briefly the structure of the Will. 

This instrument is divided into twenty-six sections, 
or clauses, distinguished by Roman numerals from I to 
XXVI. The first eighteen sections contain the testa- 
tor’s bequests to local corporations, associations, or 
trustees, for charitable purposes—to his relations, 
friends and dependents—to all, it may be said, who had 
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either the slightest claim upon his justice, or the feeb- 
lest expectation of his bounty. He was a widower and 
childless. He had devoted himself through a long life, 
principally to what is called business—to the engross- 
ing concerns of commerce, navigation, building, and 
banking. He must needs have so devoted himself, to 
have amassed his princely fortune. The influence 
of such a life upon a solitary man, might have ended at 
last, without surprising us, in the death of all the social 
affections, and in a sullen intestacy, distinguishing 
nothing by his remembrance, from loving nothing that 
he left behind him. There were not wanting persons, 
of that large class who are liberal with other men’s 
money, and equally liberal of their censures to such as 
will not permit them to dispose of it, who thought proper 
to think and speak of him while he lived, as of a man in 
whom the love of money had deadened all the kindly 
affections. They did not know him. There were many 
proofs to the contrary during his life. His death has 
published an irrefragable proof to the contrary in his 
Will. To the Pennsylvania Hospital—the Institution 
of the Deaf and Dumb—the Orphan Asylum—the 
Comptrollers of the Public Schools—the poor house- 
keepers and roomkeepers in the city, whose provision 
for fuel in the winter is the severest tax upon their 
small resources—his brethern of the Society of Free 
Masons—the poor children in the township in which his 
country seat was situated—the captains of his ships— 
his apprentices—his housekeepers—the members of 
their family—his old negro slave—all are remembered, 
and remembered in such a way, as to show the acuteness 
of his mind, as well as the strength of his feelings, in the 
kind of provision he makes for them. It is a striking, 
and to myself personally a most grateful evidence of the 
tenacity of his regard to those who deserved well of him, 
that he gives a liberal annuity for life to the venerable 
widow of his faithful counsellor and friend, my honored 
master Mr. Ingersoll, who had departed many years 
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before him. A memory so retentive of good offices, 
could not have been the companion of an insensible 
heart. The amount of these legacies, including the 
value of life annuities, does not fall short of one hundred 
and seventy thousand dollars, all of them tokens of 
regard, and of the most provident concern for the wel- 
fare of the legatees. 


Among the complainants, and certain ot the defend- 
ants, who comprehend all his heirs and next of kin that 
survived him, there is not one whom he has forgotten, 
nor one in whom he ever raised an expectation, that he 
has not more than answered. He distributed among 
them, in addition to his real estate in France, the sum 
of one hundred and forty thousand dollars in money, a 
munificent gift, if relation be had to anything but that 
which was no merit of theirs, his own larger acquisi- 
tions. To one of three daughters of a brother, he 
gives sixty thousand dollars, to another and her child 
thirty, to another ten—estimating their several claims, 
and making distinctions between them, as he had an 
unquestionable right to do. All these legacies were 
paid, as the record shows, even before they were pay- 
able by law; and the complainants have taken, by the 
judgment of the law, a further sum of sixty thousand 
dollars, in the testator’s after purchased lands, of 
which by accident or intention he died intestate. 


Having thus received and enjoyed all that the Will 
gives them, and all that the testator did not take away 
from them by a republication of his Will, the complain- 
ants now claim the decree of this Court, to defeat the 
great purpose of his life, and by an assault upon the 
very principles of charity, most fitly accompanied by 
an assault upon the character of their benefactor, to 
frustrate the two nearest and dearest wishes of his 
heart, and the two noblest objects upon earth, that 
living or dying, can fill the heart of any man, the 
instruction and succor of the fatherless poor, and the 
security, comfort and embellishment of a great city. 
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It is a high moral as well as professional gratification, 
to assist in frustrating such a design. 

After providing with the gift of more than three 
hundred. thousand dollars for all private claims and 
expectations, the testator regards himself as free in 
every sense to indulge his preference of the two great 
public objects referred to. By the 19th section, he 
gives part of his Louisiana estates to the City of New 
Orleans, for the use of its inhabitants, and directs the 
remaining part to be converted into money, and to be 
applied to the same uses afterwards declared of the 
residue of his personal estate; and he then introduces 
the disposition of the residue, both real and personal, 
with the following recital: 


“XX. And, whereas, I have been for a long time 
impressed with the importance of educating the poor, 
and of placing them, by the early cultivation of their 
minds, and the development of their moral principles, 
above the many temptations, to which, through poverty 
and ignorance, they are exposed; and I am particularly 
desirous to provide for such a number of poor male 
white orphan children, as can be trained in one institu- 
tion, a better education, as well as a more comfortable 
maintenance, than they usually receive from the appli- 
cation of the public funds; and whereas, together with 
the object just adverted to, I have sincerely at heart the 
welfare of the City of Philadelphia, and, as a part of it, 
am desirous to improve the neighborhood of the River 
Delaware, so that the health of the citizens may be 
promoted and preserved, and that the eastern part of 
the City may be made to correspond better with the 
interior: Now, I do give, devise and bequeath all the 
residue and remainder of my real and personal estate, 
of every sort and kind, wheresoever situate, (the real 
estate in Pennsylvania charged with certain annuities, ) 
unto “The Mayor, Aldermen, and Citizens of Philadel- 
phia,’ their successors and assigns, in trust, to and for 
the several uses, intents and purposes, hereinafter 
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mentioned and declared of and concerning the same, 
that is to say: so far as regards my real estate in Penn- 
sylvania, in trust, that no part thereof shall ever be sold 
or alienated by the said Mayor, Aldermen and Citizens 
of Philadelphia, or their successors, but the same shall 
forever thereafter be let from time to time, to good 
tenants, at yearly or other rents, and upon leases in 
possession not exceeding five years from the commence- 
ment thereof; and that the rents, issues, and profits, 
arising therefrom, shall be applied toward keeping that 
part of the said real estate situate in the City and Liber- 
ties of Philadelphia, constantly in good repair, (parts 
elsewhere situate to be kept in repair by the tenants 
thereof respectively, ) and towards improving the same, 
whenever necessary, by erecting new buildings; and 
that the net residue (after paying the several annuities 
hereinbefore provided for) be applied to the same uses 
and purposes as are herein declared of and concerning 
the residue of my personal estate. And so far as 
regards my real estate in Kentucky, now under the care 
of Messrs. Triplett and Brumley, in trust, to sell and 
dispose of the same, whenever it may be expedient to 
do so, and to apply the proceeds of such sale to the same 
uses and purposes as are herein declared of and con- 
cerning the residue of my personal estate.” 

The testator distinctly declares by this section, that 
he has sincerely at heart, the welfare of the City of 
Philadelphia, together with the maintenance of the poor 
orphan. They are together the now remaining objects 
of his affection and bounty. He has already provided 
for all others that he meant to provide for, and excludes 
them by the clearest intendment from any thing more; 
and beginning with the residue of his real estate in 
Pennsylvania, he orders the net rents, issues and 
profits to be applied to the same uses and purposes as are 
thereinafter declared of and concerning the residue of 
his personal estate. His Kentucky estate, he directs 
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to be sold, and the proceeds of the sale to be applied in 
like manner. 

He then proceeds to the disposition of the personal 
residue. 

“XXI. And so far as regards the residue of my per- 
sonal estate, in trust as to two millions of dollars part 
thereof, to apply and expend so much of that sum as 
may be necessary, in erecting as soon as practicably may 
be, in the centre of my square of ground between High 
and Chesnut streets,” a permanent College with suitable 
out-buildings, sufficiently spacious for the residence and 
accommodation of at least three hundred scholars, “poor 
white male orphans of the City of Philadelphia &c., be- 
tween the age of six and ten,” to remain, if they “shall 
merit it, until they shall arrive at between fourteen and 
eighteen ;” and the requisite teachers and other persons 
necessary to the institution, and in supplying furniture, 
books and all things needful to carry into effect the 
general design. 

It is unnecessary to advert to the plan of his College, 
which he gives in great detail. As soon as it shall have 
been constructed and supplied, he takes up the unex- 
pended balance of the two millions, and directs that 
“the income, issues and profits of so much of the said 
sum as shall remain unexpended, shall be applied to 
maintain the said College, according to his directions.” 

Some of these directions will be noticed hereafter. 
The only clause connected with them, which it is now 
material to state, is the last paragraph of this 21st 
section. 

“Tf the income arising from that part of the said sum 
of two millions of dollars, remaining after the construc- 
tion and furnishing of the College and out-buildings, 
shall, owing to the increase of the number of orphans 
applying for admission, or other cause, be inadequate 
to the construction of new buildings, or the maintenance 
and education of as many orphans as may apply for ad- 
mission, then such further sum as may be necessary for 
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the construction of new buildings and the maintenance 
and education of such further number of orphans, as 
can be maintained and instructed within such buildings 
as the said square of ground shall be adequate to, shall 
be taken from the final residuary fund hereinafter ex- 
pressly referred to for the purpose, comprehending the 
income of my real estate in the City and County of 
Philadelphia, and the dividends of my stock in the 
Schuylkill Navigation Company—my design and desire 
being, that the benefits of said institution shall be 
extended to as great a number of orphans as the limits 
of the said square and buildings therein can accommo- 
date.” 

This further sum beyond the two millions, is a provi- 
sion for the College, expressly dependent on a double 
contingency. 1. That the new buildings shall be nec- 
essary for a further number of orphans. 2. That the 
income of the remaining part of the two millions shall be 
inadequate to the construction of them, and the main- 
tenance and education of as many orphans as may apply 
for admission. In no other event, except these, is any 
thing beyond the two millions given for the use of the 
College; and these events were at the death of the testa- 
tor, as they now remain, in all respects contingent, and 
must to some extent always so remain. Whether 
further buildings for the accommodation of further 
orphans will be necessary, and whether the income of 
the balance of the two millions will be adequate or 
inadequate to supply them, are among the most contin- 
gent of future events. When both contingencies shall 
happen, then and not until then, such further sum as 
shall be necessary for these purposes, “‘shall be taken 
from the final residuary fund hereinafter expressly 
referred to for the purpose. 

The 22d section declares a trust of the further sum of 
500,000 dollars, part of the residue of his personal es- 
tate, to be securely invested, and the income to be 
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exclusively applied to the improvement known by the 
name of the Delaware Avenue. 

The 23d section is a direct bequest of 300,000 dollars 
to the Commonwealth, for internal improvement by 
canal navigation, to be paid as soon as such laws shall 
have been enacted, as should be necessary to carry into 
effect the improvements in the 22d section, provided the 
said laws should be passed within one year after his 
decease. 

The 24th section closes the disposition of his estate in 
the following manner : 

“XXIV. And as it regards the remainder of said res- 
idue of my personal estate, in trust, to invest the same 
in good securities, and in like manner, to invest the 
interests and income thereof from time to time, so that 
the whole shall form a permanent fund; and to apply 
the income of the said fund—” 

“Ist. To the further improvement and maintenance 
of the aforesaid College, as directed in the last para- 
graph of the X XIst clause of this Will.” 

“2d. To enable the Corporation of the City of Phila- 
delphia to provide more effectually than they now do, 
for the security of the persons and property of the in- 
habitants of the said City, by a competent police, includ- 
ing a sufficient number of watchmen, really suited to 
the purpose; and to this end, I recommend a division of 
the City into watch districts, or four parts, each under 
a proper head, and that at least two watchmen shall, in 
each round or station, patrol together.” 

“3d. To enable the said Corporation to improve the 
City property, and the general appearance of the City 
itself, and in effect, to diminish the burden of taxation, 
now most oppressive, especially on those who are the 
least able to bear it.” 

“To all which objects, the prosperity of the City, and 
the health and comfort of its inhabitants, I devote the 
said fund as aforesaid, and direct the income thereof to 
be applied yearly and every year forever, after provid- 
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ing for the College as hereinbefore directed, as my pri- 
mary object. But, if the said City shall knowingly and 
wilfully violate any of the conditions hereinbefore and 
hereinafter mentioned, then I give and bequeath the said 
remainder and accumulations to the Commonwealth of 
Pennsylvania, for the purposes of internal navigation; 
excepting, however, the rents, issues and profits of my 
real estate in the City and County of Philadelphia, which 
shall forever be reserved and applied to maintain the 
aforesaid College, in the manner specified in the last 
paragraph of the X XIst clause of this Will: And if the 
Commonwealth of Pennsylvania shall fail to apply this 
or the preceding bequest to the purposes before men- 
tioned, or shall apply any part thereof to any other use, 
or shall, for the term of one year from the time of my 
decease, fail or omit to pass the laws hereinbefore 
specified for promoting the improvement of the City of 
Philadelphia, then I give, devise and bequeath the said 
remainder and accumulations (the rents aforesaid al- 
ways excepted and reserved for the College as afore- 
said) to the United States of America, for the purposes 
of internal navigation, and no other.” 

The construction of the Will seems in general to be 
free from difficulty. Its meaning in some material 
points may be safely submitted to the Court in the fol- 
lowing propositions: 

1. At the same time that the College and City are 
together the exclusive objects of the gift of all the tes- 
tator’s real and personal estate, after the legacies and 
devises in the first nineteen sections, the primary object 
in the disposal of the income of the final residuary fund 
is the College contingently—and the City until the 
contingency happens. The College must first take the 
income to the necessary extent, when the contingencies 
shall happen, and the City is to take it until they shall 
happen. This is the consequence of devoting the fund 
to the prosperity of the City and the health of its inhabit- 
ants, to be applied yearly and every year forever, after 
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providing for the College as thereinbefore directed, as 
his primary object. 

2. The gift of the income of that fund to the City, 
subject to the contingency, is for her own proper corpo- 
rate uses, the improvement of her police, and the dimi- 
nution of taxation. If these are not lawful uses, her 
charter is a nullity. She can take nothing for any 
purpose. 

3. The heirs and next of kin are intended to be cut 
off from every part of his estate, except what is express- 
ly given to them. If the City violates the conditions of 
her gift,—the whole is given over to the Commonwealth 
of Pennsylvania for internal navigation, except the 
rents and profits of the real estate in the City and 
County of Philadelphia, which are reserved for the con- 
tingent extension of the College. If the Common- 
wealth violates the trust, or fails within a year to pass 
laws for the improvement of the Delaware Avenue, 
the whole, with the same exception and reservation, is 
given to the United States for the like purpose. 

4. The rents and profits of the real estate are not to 
be applied toward the payment of the two millions, nor 
of the 500,000 dollars for the Delaware Avenue, nor of 
the 300,000 dollars to the Commonwealth, although 
these trusts or gifts are declared of the residue of his 
personal estate, and his Will is express that the rents 
and profits shall be applied to the same uses as are 
afterwards declared of the residue of his personal 
estate. The vast amount of his true personal estate, 
made such an application unnecessary; but that is not 
the reason. The testator uses the words “residue of 
my personal estate” in two different senses; first, in the 
21st section, as meaning the great mass of his residuary 
personal estate, before the 2,800,000 dollars were 
given; and secondly, as meaning the final residuary 
fund —the remainder of the residue spoken of in the 
24th section. It is to the uses declared of this residue, 
that the rents of his real estate are to be applied. He 


32 


places his meaning beyond doubt, in the last paragraph 
of the 21st section—by directing that the sum necessary 
for the contingent extension of the College, shall be 
taken from the final residuary fund thereafter express- 
ly mentioned for the purpose, “comprehending the rents 
and profits of his real estate in the City and County of 
Philadelphia ;” and also in those paragraphs of the 24th 
section, which give the said fund and its accumulations 
to the State and the United States in certain events, 
excepting and reserving in each instance, the rents and 
profits of his real estate aforesaid. The rents and 
profits of the entire residue of the real estate, in other 
words, the perpetual use of that real state, is therefore 
given and to be applied precisely as the income of the 
final residuary fund is to be applied—namely, to the 
College contingently, and to the City absolutely, except 
when the contingencies shall accrue, and so long as 
they shall operate. It is an extraordinary perversion 
of the Will, to assert, as the complainants do in their 
‘bill, and also in their amended bill, “that no part or 
parcel whatever of the said residuum of the real estate 
is dedicated or in any manner devised or appropriated 
by the said Will to any use, purpose, or object whatever, 
but to the erection, establishment, and endowment of 
a College for the education of orphan children as afore- 
said,” 

5. The great residuary devise and gift of the Will, 
the residuary trust of all the trusts declared in the 20th, 
21st, 22d, and 23d sections, is to be found therefore in 
the 24th section. This is the proper residue of his per- 
sonal estate, and is the rule of application for the rents 
and profits of the residue of his real estate. The bill 
itself avers that “the remainder and residue of his per- 
sonal estate” is devised by the 24th section, while it 
makes the strange supposition, that the rents and profits 
of the real estate do not go in like manner. 

6. An accumulation is directed in the 24th section, 
which is thought to make the gift to the City contingent, 
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and to postpone her enjoyment until the College build- 
ings are extended to the utmost capacity of the city 
square, and now the substituted estate on the Ridge 
Road, and until orphans are maintained to the utmost 
capacity of the buildings that can be erected on it. This 
construction is untenable. | 

The direction of the testator is to invest the remain- 
der of the said residue of his personal estate “in good 
securities, and in like manner to invest the interest and 
income thereof from time to time, so that the whole 
shall form a permanent fund, and to apply the income 
of the said fund,” Ist, to the College contingently ; 2dly, 
to the City for police ;3dly, to the City in diminution of 
taxation. B 

The period of accumulation is not prescribed. It is 
to be from time to time. ‘The duration of it is a ques- 
tion of intention, to be collected from other parts of the 
Will. 

The object is to make a permanent fund, by which he 
means a fixed invariable fund, the income of which is 
alone to be expended. If it is to be indefinitely accumu- 
lated, it must vary from year to year, and from day 
to day. 

Investment is to cease, when application of the income 
begins: and application is to be made by the City yearly 
and every year forever. 

The application is directed to be made by the City for 
present necessities. It is to enable the Corporation to 
provide more effectually than they now do, for a compe- 
tent police—to diminish the burden of taxation now 
most oppressive. To accumulate indefinitely, and to 
postpone application indefinitely, are contrary to the 
manifest purpose of this direction. 

The application, it is true, is to be made “after 
providing for the College as hereinbefore directed:’’ but 
this provision is to be made for an actual demand, after 
a contingency shall have happened, and not for a pro- 
spective demand before. The College is provided for 
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prospectively, by the maintenance of the permanent 
fund: it will be provided for actually, by taking the 
income when the actual contingent demand shall accrue. 


The rents and profits of the real estate are not to be 
invested at all. They are to “be applied to the same 
uses and purposes” to which the residue of the personal 
estate is to be applied; and the application of the per- 
manent fund of that residue is to be the expenditure of 
its income. The rents are to be applied for police and 
taxation, without any investment, after providing for 
the College as hereinbefore directed. This is the key to 
the clause of accumulation. The real estate was a 
permanent fund in itself. Its rents and profits were 
applicable immediately. The personal estate was to be 
for a year or more ina course of settlement in his Bank 
of between three and four millions, to be wound up, and 
from time to time invested by the Trustees—in his 
outstanding shipments and adventures of merchandise, 
to be sold and converted into money by his Executors— 
and in the various items of his vast personal estate. 
While in this progress, though transferred from time to 
time to the City, he meant that it should not be consumed 
but that the interests and income should from time to 
time be invested, until the fund of the personalty became 
permanently ascertained and established, in the same 
manner as the realty. When this should be concluded, 
application of the income of the personal was to begin. 
Such is the interpretation that has been always given 
to the Will by the City since the testator’s death—and 
such is its true interpretation. It is imputing to the 
testator more than an absurdity to say he meant 
indefinite accumulation for years and centuries, though 
not a dollar of the income may ever be wanted for fur- 
ther increase of buildings or orphans. It is imputing to 
him a gross defect of character, to which he was as much 
a stranger as any man that ever lived, the hypocrisy of 
appearing to provide for the City, while he was in reality 
ordering an inexorable accumulation for a College that 
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might never want a dollar of it. If this was his 
design, why set apart two millions in the first instance? 
The argument of the complainants sets apart the whole 
residue, real and personal, in secula seculorum, for the 
same purposes as the two millions. That special appro- 
priation, on the contrary, is the clearest proof imagin- 
able, of the testator’s present, instant purpose, of 
liberating the rest of his estate, until the increase of the 
College should require it, and to benefit the City by the 
immediate income of the residue, without prejudicing 
at his death, or at any future day, the confessedly nearer 
and dearer purpose of educating and maintaining the 
fatherless poor. 

This construction of the clause of accumulation is 
submitted with great confidence. 

The question, which after this analysis of the Will, 
will require little time to answer, is this: What is the 
necessary effect of the complainants’ argument, if they 
shall succeed in the attempt to show that the charitable 
uses for the College are void? 

1. As to the remainder of the residue. 

The permanent fund, and the entire real estate, are to 
remain untouched forever: the income alone is to be 
applied. No part of this income is first to go to the 
College, before the City is to receive anything, but the 
whole goes to the City, until the contingent demand for 
the College shall arise. There is no uncertainty about 
what the City shall receive, for she takes the whole 
income until the contingency shall happen. There is 
no division of the residue between the College and City 
as tenants in common—no appropriation of the residue 
to the College and City im distinct shares—no gift to the 
City after an uncertain amount is first certainly given to 
an illegal object, as in Chapman v. Brown, 6 Ves. 404; 
Attorney General v. Davies, 9 Ves. 535; Limbrey v. 
Gurr, 6 Madd. 151; Attorney Gen. v. Hinxman, 2 Jac. 
GW.270. In one contingent event, the income, as far 
as necessary, is to go to the College, and except in that 
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event it is to go to the City. The complainants say, it is 
not lawful for it to go to the College at all. So be it. 
It then remains absolutely and forever to the City. 
Their argument is conclusive to defeat their claim to 
any part of the residue. If the gift to the College is 
illegal, then the contingency upon which it is to go to 
the College, can never happen. “The law will never 
adjudge a grant good by reason of a possibility or ex- 
pectation of a thing which is against the law; for that, 
by intendment of law, nunquam venit in actum.” 
Cholmley’s case, 2 Rep. 52. If the contingency can 
never happen, the City is residuary devisee of the whole 
for her own purposes. Sprigg v. Sprigg, 2 Vern. 394; 
Bird v. Le Fevre, 15 Ves. 589. The case is the same as 
if all were given to the City, subject to an illegal condi- 
tion subsequent as to part. Poore v. Mial, 6 Madd. 32; 
Tregonwell v. Sydenham, 3 Dow. 210 

2. As to the two millions. 

The law on this head is settled. A testator cannot 
in general die intestate of personal property, if he leaves 
a residuary legatee. Whatever lapses by death in the 
testator’s lifetime, or is not sufficiently disposed of,—be 
it uncertain,—be it void—be it void as a charitable use, 
—falls into that residue. Durour v. Motteux, 1 Ves. 
321; Brown v. Higgs, 4 Ves. 716; Shanley v. Baker, 4 
Ves. 732; Cambridge v. Rous, 8 Ves. 25; Dawson v. 
Clark, 15 Ves. 409. If the trust of the two millions is 
void, the final residuary trust receives it as it falls. 

It is no answer to say, that the testator did not intend 
this, because he did not think or believe that the trust 
for the two millions would fail. He did not think or 
believe that any of his trusts would fail. What he 
meant, was, to make a final disposition of the remainder, 
as it might turn out to be eventually, under any circum- 
stances contemplated or not contemplated. If the legacy 
of 300,000 dollars to the Commonwealth had failed—it 
must of necessity have fallen into this final residue. So 
if the 500,000 dollars for the Delaware Avenue had 
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failed for want of laws to authorize that improvement. 
Such a residue comprehends personal property that the 
testator does not own at the time—property that specifi- 
cally he could not have intended to pass. The question 
is not what he had in his contemplation, but what the 
words used will embrace according to their ordinary 
signification, which must prevail unless qualified by 
other expressions in the instrument. Bland v. Lamb, 5 
Madd. 412; 2 Jac. & Walker, 399. 

The only answer that can be given to this view of the 
case, has been given, namely, that the rule does not 
apply where part of the residue itself is ill given. 

It is admitted, that if a residue be given in shares, 
the failure of one share, does not augment the other. If 
the residue is given to tenants in common, or share and 
share alike, or equally to be divided, it is the same. 
Bagwell v. Dry, 1 P. Wms. 700; Page v. Page, 2 P. 
Wms. 489; Cresswell v. Cheslyn, 2 Eden,123.  . 

The case of Skrymsher v. Northcote, 1 Swanst. 566, 
which has been cited, contains a fair illustration of the 
rule by Sir Thomas Plumer. “A part of the residue of 
which the disposition fails, will not accrue in augmenta- 
tion of the remaining parts as a residue of a residue, but 
instead of resuming the nature of residue, devolves as 
undisposed of. Residue means all of which no effectual 
disposition is made other than the residuary clause. But 
when the disposition of the residue itself fails, the Will 
is inoperative. In the instance of a residue given in 
moieties, to hold that one moiety lapsing should accrue 
to the other, would be to hold that a gift of a moiety of 
the residue, shall eventually carry the whole.” 

I agree to all this, because in the event of part of the 
gift failing, there is no subsequent disposition made, 
that will comprehend what fails. In Skrymsher v. 
Northcote, the gift that failed did not accrue in aug- 
mentation of the other share as a residue of a residue, 
because the Will contained no provision for a residue of 
aresidue. There was but one residuary clause, and all 
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the dispositions made were of parts of the same residue. 
But in Mr. Girard’s Will, there are two residuary 
clauses. The gift that is supposed to fail, is part of the 
first residue; and there is a subsequent residue, a final 
residuary fund, which is expressly the residue of a resi- 
due—and therefore, the gift of the two millions, if it 
fails, does accrue in augmentation of the final residue, 
as a residue of the preceding residue. 

A testator may direct his just debts to be paid, and 
dispose of the whole of his estate as a residue, and 
then bequeath—to A. one thousand dollars— to B. one 
thousand dollars—and again, all the residue to C. No 
one can doubt, that if A.’s legacy lapses, and if B.’s 
legacy is void, C. will take them as residuary legatee, 
and not the next of kin. 

A will may have twenty residuary clauses. The first 
will be residuary to all that goes before the first. The 
last will be residuary to all that goes before the last. If 
any legacy before the first residuary clause, lapses, or is 
void, it will fall into that residue; if any thing lapses 
that is subsequent to the first, it will fall into the next 
following residue. It isa mere question of testamentary 
intention and disposition, and not an artificial rule. 
Mr. Girard’s last residue is that which follows the gift, 
or trust of two millions; and if that fails by illegality, 
the final residue takes it up, just as the first residue 
would have taken any of the legacies in the first eighteen 
sections, that had failed for the same cause. 

I submit, therefore, to the Court, that the complain- 
ants’ whole argument against the charity is suicidal. 
The only effect of it, beyond their own destruction, is to 
give the two millions, the final residue of the personalty, 
and the entire rents and profits of the real estate to the 
City, for her appropriate municipal uses, and to defeat, 
without the slightest benefit to themselves, the noble 
charity that their kinsman has instituted for the poor. 

Il. The charitable uses declared in the testator’s Will 
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for the education and maintenance of poor white male 
orphans, are perfectly valid in all respects. 


This great question, involving the largest pecuniary 
amount that has perhaps ever depended upon a single 
judicial decision, and affecting some of the most widely 
diffused and precious interests, religious, literary, and 
charitable, of all our communities, is now to be brought 
to the test of legal research and reasoning. There was 
a period of time, covering the whole colonial existence 
of these States, when the validity of such uses as these, 
was taken for granted, and acquiesced in by the people 
everywhere. There was probably never a colony of 
English origin, that did not regard them as both morally 
and legally good, and hold them to be matters of 
conscientious duty as well as of public policy. An 
Englishman of adult age, could not have left the land of 
his Christian forefathers, without bringing with him a 
reverential regard for charitable uses, and an inbred 
deference for all who desired to extend and to perpetuate 
them, whatever might have been his personal practice. 
The great scope of their design—in the sustenance of 
the poor, the instruction of the young, and the succor 
of the afflicted, under the vicissitudes that man is every- 
where subject to—in the cultivation of learning, and the 
advancement of Christian knowledge—their tendencies 
to consolidate and to adorn society in its progress—and 
their being moreover, under every shape and form, an 
acknowledgment, express or implied, of our duty to God, 
and to our neighbor, and directly or indirectly, acts of 
religious worship and gratitude—obtained for them in 
some form, and frequently in all forms, the consent of 
all the colonists. But they rested upon the habits and 
the feelings of the people, or upon adjudications else- 
where, and not upon principles investigated and declared 
by our Courts; and hence it has happened, that after 
more than a century and a half of general adoption, the 
legality of charitable uses has of recent times been 
regarded by some persons among us as a prejudice, 
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rather than a principle of law or equity, and as a well 
meaning weakness, that neither law nor equity is strong 
enough to support, without sanction of legislative 
enactment. 

The complainants’ bill not only proceeds upon this 
assumption, but relies upon nothing else. If we look 
to it for such discriminations between charitable uses, 
as will leave the public in the enjoyment of some, and 
deprive them only of others, we find nothing of the 
. kind. It would have been some relief to ascertain, if 
those in the testator’s Will were thought to be defec- 
tive, that by adding or subtracting some particular 
characteristics, we might with the complainants’ con- 
sent, fall upon at least one class of charities, that had 
enough of suspended animation, to be resuscitated by a 
court of equity. But the complainants leave no such 
hope or expectation to the public. They give us no 
principle or. rule by which we can discover, that in 
their judgment there are any redeeming characteristics 
of a good charitable use. They allege as fatal defects 
in the uses declared by Mr. Girard, properties that are 
not only common to all charities, but are inseparable 
from their very nature. They treat the whole institu- 
tion of charities as an irremissible offence against the 
laws of property, whether legal or equitable, except so 
far, and only so far, as the legislature may have made 
a special enactment for the case. 

It must be obvious to the court, that such an assault 
upon charitable uses, especially if it derives support 
from the judicial decisions of Virginia or Maryland, or 
from anything that has ever fallen from any of the 
learned judges of this court, throws upon the counsel 
of the City of Philadelphia, an almost elementary in- 
vestigation of this head of the law. The object is cer- 
tainly of sufficient value to deserve it all; but it is 
quite remarkable, that at this time of day, we should 
have to maintain in this court, that a statute in 
England, or an act of the Legislature in Pennsylvania, 
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is not indispensably necessary to the existence of a 
charitable use. 

I may be permitted then at the outset, to endeavor 
to clear away a part of the prejudice that seems to have 
embarrassed this subject, even in the minds of some 
enlightened judges. 

One of the great objects of law in the transfer or 
transmission of property, from man to man, is no doubt, 
certainty of ownership, and except within well defined 
limits, immediate control over the entire absolute estate 
or interest in it. Whatever is not certainly owned by 
somebody, and is not within the limits referred to, dis- 
posable by its owner in full property, seems to be obnox- 
ious to the objection of not being property at all. It is 
not merely a postulate of a court of law, it is equally 
so in general of a court of equity, that rights of prop- 
erty should be asserted only by ascertained owners, or 
on behalf of ascertained owners,—owners both for title 
andenjoyment. Inthe case of descent, or transmission 
by law, the law provides for the certainty that it re- 
quires; and if there is neither heir nor next of kin, it 
substitutes the representatives of the nation through 
the process of escheat. In the case of transmission by 
act of the party, it denies all effect to the act, unless, 
within the prescribed limits, certainty of ownership is 
attained in both the respects alluded to. 

The complainants’ bill taking up these general princi- 
ples, and applying them to the charitable uses in the 
testator’s Will, avers, “that the objects of the charity 
are altogther indefinite, vague, and uncertain, and no 
trust is created by the said Will that is capable of being 
executed, or of being cognizable at law or equity, nor 
any trust estate devised that can vest at law or equity 
in any existing or possible cestui que trust;” and it as- 
serts a resulting trust of the whole residue of the real 
and personal estate of the testator to the heirs and next 
of kin, “by reason of the same defect of definite and 
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certain objects of the charities, for benefit of which the 
said devise was supposed to be made.” 

The bill further avers, that “the devise of the resi- 
due and remainder of the said real estate to the Mayor, 
Aldermen and Citizens of Philadelphia in trust, is void, 
for want of capacity in such supposed devises to take 
lands by devise,—or if capable of taking generally by 
devise for their own use and benefit, for want of capa- 
city to take such lands as devisees in trust.” 

The amended bill repeats both averments with only 
a slight variation of language. “And your complain- 
ants maintain, that the Mayor, Aldermen and Citizens 
of Philadelphia, were, at the death of the testator, in- 
capable of executing any such trust, or of taking and 
holding a legal estate for the benefit of others: and 
that whatever may be the capacity of said Mayor, 
Aldermen and Citizens of Philadelphia, to hold prop- 
erty for the use of others, or to execute a trust, the 
objects for whose benefits the said devise in trust is sup- 
posed to have been made, are indefinite, vague and un- 
certain, as will appear from an examination of said 
Will; so that no trust is created that is capable of 
being executed, or cognizable either at law or in equity, 
and no estate passed by said supposed devise, that can 
vest in any existing or ascertainable cestui-que-trusts ; 
that if the objects or persons for whose benefit the said 
devise is supposed to have been made, were susceptible 
of ascertainment, yet such beneficiaries, when ascer- 
tained, would be wholly incapable of transmitting their 
equitable title in perpetual succession.” 

The allegation that the objects of the charity are 
inde fimte, vague and uncertain—that no trust is created 
that can vest in any existing or ascertainable cestui que 
trusts—and that if the objects or persons were suscepti- 
ble of ascertainment, yet such beneficiaries, when ascer- 
tained, would be wholly incapable of transmitting their 
equitable title in perpetual succession,—are so many ap- 
peals to the principle of certain ownership, and to the 
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popular prejudice that charitable uses offend against it. 

It is not against present vesting, that the objection is 
directed, but against the vesting of the charitable use 
at any time. It would be absurd to object to an use, 
that does not vest at the moment of its creation—since 
nothing is better settled than that the whole beneficial 
interest of any estate, may be suspended, and by a 
clause of accumulation placed beyond the reach of hu- 
man enjoyment, as to both capital and income, for 
twenty-one years after the extinction of all lives in 
being. Thelluson v. Woodward, 4 Ves. Jr. 226, The 
objection means to deny that such charitable uses as 
the present can ever vest. 

So as to the uncertainty of the objects of the trusts, 
the bill cannot mean to allege, that poor white male 
orphan children, between the ages of six and ten, are 
generally uncertain, so that it cannot be ascertained 
from evidence, whether a male child comes within that 
general description or not,—but it means to allege as a 
fatal defect in the use, that no particular orphan child 
can at any time make good a personal claim to the 
benefit of the trust, as an individual intended by the 
testator. 

In like manner, when the bill treats it as a fatal de- 
fect, that the beneficiaries when ascertained, will be 
wholly incapable of transmitting their equitable title in 
succession, it cannot mean that this transmissibility is 
necessary to all private estates, since it is notorious that 
the estates are never so transmissible, nor any estates 
less than estates for life, if the continuance of enjoy- 
ment is dependent upon life; but it must mean that there 
is an universal and inflexible rule of property, that in all 
estates and uses, charitable uses as well as others, there 
is a period when the whole interest must be concen- 
trated in one or more persons, and be transmissible to 
heirs or representatives. 


Now I hold it to be demonstrable, that the statement 
of such objections against charitable uses, and especially 
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those in Mr. Girard’s Will, implies a misapprehension 
of the nature of such uses, and an equal or greater mis- 
apprehension of some of the best settled rules for the 
limitation of private property. 

1. As to the uncertainty of the objects to take, and 
the mode of ascertaining them. 


From the rule of law which permits a devise to re- 
main executory for life or lives in being and a certain 
period afterwards, it necessarily follows that there may 
be for the same period, in limitations of private prop- 
erty, an entire uncertainty as to the individual who 
shall ultimately take it; and by its also permitting a 
trust for accumulation for the same period, the enjoy- 
ment of the profits may in the meantime be tied up for 
the benefit of the same uncertain person. 

By the operation of a power of appointment, equally 
established as a valid disposition of private property, it 
also follows, that within the same period, the particular 
person or persons to take, whether one, or several, or 
many, of a class or description more or less extensive, 
may not only be uncertain at the creation of the power, 
but continue uncertain during the whole life of the 
donee of the power. 

In the case of a power to appoint an estate to all, 
every, or any of the children, grandchildren or issue of 
a certain marriage, intended to be celebrated, in such 
shares and under such restrictions, and in such manner 
as the donee of the power shall appoint by last Will, 
and in default of such appointment, to the use of A. B. 
in fee, the uncertainty of the person or persons to take 
at the creation of the power, and until the death of the 
donee of the power, is manifest. While the donee con- 
tinues to live, there can be no irrevocable appointment. 
Whether one or more of the children, one or more of 
the grandchildren, or one or more of the issue more re- 
mote than grandchildren, shall take either together, or 
exclusively of others, depends upon the execution of an 
appointment by Will, and upon the death of the donee 
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leaving the Will unrevoked. Ultimately they may be 
ascertained. But how? Not by the instrument creat- 
ing the power,—not by the particular characteristics 
of the objects, whether children, grandchildren, or 
issue,—but by the future appointment itself, selecting 
the object from the classes referred to, in such a manner 
as not to exceed the range of time allowed by law, nor 
the authority of the power itself. 

Here the objects of the power may be regarded as 
generally certain—certain in point of class,—but as par- 
ticularly uncertain—uncertain as individuals; and they 
are made individually certain by the execution of the 
power—namely by appointment. 

This is not only an established, but a common limita- 
tion of private property for private uses, extensively 
and almost necessarily used in marriage settlements 
and in last Wills, both in England and Pennsylvania; 
and what is the greater uncertainty of the objects of 
charitable uses, than of the objects of such limitations? 
None whatever. 

In the present case, the trustees have the power of 
selecting the particular objects from a general class of 
poor white male orphans between the ages of six and 
ten. In all similar cases, whether there be trustees ap- 
pointed or not by the founder, there are trustees sup- 
plied by chancery, to perform the trust, and to make the 
selection. This is the known and established office of 
chancery in cases of trusts, where there is no trustee ap- 
pointed, or the appointed trustee fails. The selection 
or appointment by the trustee from the general class, 
ascertains the objects in particular: and when they are 
ascertained, where is the uncertainty of the equitable 
owner who is to enjoy? There is therefore no uncer- 
tainty as to the objects of charitable uses, be they poor 
orphans to be educated and maintained,—poor children 
of the township to be instructed in a free school,—poor 
widows—poor disabled seamen or soldiers, poor blind 
and lame, or poor of any other description, that cannot 
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be made certain, and is not made certain, by the very 
method which the law allows to every man in disposing 
of his property for private uses. The objection that 
charitable uses are under a special difficulty in this re- 
gard, is therefore wholly unfounded. 

But again. There is a class of these appointments 
to private uses, in such close affinity with charitable 
uses, that they afford a still better illustration of the 
analogy, than the example I have taken,—I mean pow- 
ers of appointment among relations, and poor relations. 

In gifts to relations, and in cases of testamentary 
powers to appoint among them, if the appointment be 
not made, chancery distributes the gift, or executes 
the trust, under the guidance of the statute of distribu- 
tions, giving the money to the next of kin. Hardyng v. 
Glynn, 1 Atk. 469; 2 Sugd. on Powers, 262-266. 

Whether the word poor, prefixed to relations, has any 
effect in a case of gift, to narrow the distribution, has 
been made a question; and the better opinion has been 
stated differently by different writers. Boyle, 3231 
Powel on Dev. by Jarm, 292-3, n. 3. In Pennsylvania 
it has been ruled to be of no influence. McNeilledge v. 
Galbraith, 8 S. & Rk. 45. But the donee of a power to 
appoint among relations generally, may select as ap- 
pointees of the fund, any person or persons of known 
relationship, though not next of kin. Grant v. Lynam, 
4 Russ, 292; 2 Sugd. on Powers, 262. Therefore, 
although in default of appointment, chancery confines 
the gift to the certain objects indicated by the statute, yet 
if there be an appointment, the donee may both exclude 
all who are made certain by statute, and select from the 
most uncertain, at the extreme limits of known relation- 
ship. 

It is perfectly settled, moreover, that a power of ap- 
pointment among poor relations, may be either a chari- 
table use, or an ordinary limitation of private property, 
according to the intent of the testator, as shown by his 
Will. In general the rule is, that if the use is of the 
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income and intended for successive generations, it is a 
charity. If intended to be dissipated by an immediate 
distribution of the property, it is not a charity, unless 
there are expressions in the Will which leave no doubt. 
Attorney General v. Bucknall, 2 Atk. 328; White v. 
White, 7 Ves. 433; Attorney General v. Price, 17 Ves. 
371; Mahon v. Savage, 1 Scho. & Lefroy, 111. 


With reference then to these cases and distinctions, I 
ask, what is the difference, as to uncertainty of objects, 
between appointments among poor relations that are 
charities, and those which are not—between charities 
which the bill falls into the error of stigmatizing as un- 
certain, and limitations by way of power of perfectly 
lawful trusts of private property? As to the uncer- 
tainty of the particular objects before appointment, 
there is none whatever, they are identically the same, 
being members of the same general class. There is 
none as to the mode of ascertaining them—none as tothe 
power of the donee or trustee to select by appointment 
—none as to the transmissibility of the power of ap- 
pointment tothe representatives of the donee or trustee— 
none as to successive executions of the power by either. 
The transmission of the power to heirs or executors in 
the case of a private trust, is a mere question of intention 
in the instrument creating the power; Mansell v. 
Vaughan, Wilmot’s Notes, 36: and successive execu- 
tions of jointuring and mortgaging powers, and of all 
powers that are executed reserving a power of revoca- 
tion, are indisputable valid. Diggs’s case, 1 Rep. 173, 
Sir Richard Lee’s case, 1 And. 67; 1 Sugd. on Powers, 
357. The difference lies in this, and only in this: 1. 
That charity may be permanent or perpetual; whereas a 
private limitation must exhaust the whole use within a 
life or lives in being and twenty-one years afterwards. 
2. That charity is never transmissible to representatives, 
whereas finally, in private limitations, the absolute in- 
terest must vest in somebody, with all the attributes of 
stich aninterest. Lord Redesdale, in Mahon v. Savage, 


48 


selects this as a characteristic. All that the law has 
done for charitable uses, more than for private uses, is 
in authorizing a permanent or perpetual charity,—“for 
ye have the poor always with you,’—and in permitting 
perpetual successive appointments of limited interests, 
because no one man can claim to enjoy as charity, any 
thing more than the relief of his personal necessities. 
In all other respects, charitable uses ask nothing from 
Chancery, and obtain nothing, but what has been always 
accorded to private trusts. 

2. As to vesting of interests in a charitable use. 

Nothing can be more erroneous than the supposition 
that the equitable interest of the beneficiaries of a chari- 
table use, does not vest. It vests precisely in the same 
manner as a use under a private power of appointment. 
What the duration of the vested interests of the benefi- 
ciary shall be, depends entirely upon the pleasure of the 
founder. It may be for life, for years, during good 
behaviour, or at the will of the trustees; but in all in- 
stances, though it be an interest or estate at will, it is 
from the time of appointment, a vested interest. 

In some cases, the schoolmaster of a charity free 
school, has a freehold in his office, to which a right to 
the school-house and other property is attached. Doe 
v. Gartham, 8 Moore, 368; Shelford 365, 366, 730. 

He may have a middle interest, neither an estate for 
life nor at will, but during good behaviour, and until 
removed on notice by a majority of the trustees. Wal- 
kinson v. Malen, 2 Cr. & Jerv. 636. 

Even when removable at discretion, it cannot be ex- 
ercised corruptly. Dummer v. Corporation of Chippen- 
ham, 14 Ves. 452. 

Mimsters of religion have in like manner vested 
interests of every variety of duration, according to the 
regulation of the founder, or if he makes no provision, 
according to the regulations of their church or congre- 
gation. A clergyman of the Established Church in 
England, holds for life. Among dissenters, they often 
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hold at the will of the congregation, declared in the 
manner provided by their society. There tenure may 
sometimes be determined on notice; but Chancery does 
not lean hard in favour of so precarious a tenure, and it 
will always take care that the rules of the foundation 
are observed. Attorney General v. Pearson, 3 Mer. 402; 
Doe v. McKeag, 10 Barn. & Cress. 721; Attorney Gen- 
eral v. Jones. Shelford, 765. (Note g.) 


The pensioners of a hospital are commonly and with 
great propriety tenants at discretion; but although Lord 
Hardwicke inclined to think they might be removed by 
the trustees without a hearing, yet he would not give 
an absolute opinion. Attorney General v. Locke, 3 
Atk. 164. 

The scholars in a free school have also the tenure 
which the rules of the foundation give them; and the 
trustees must nominate them when there are vacancies, 
and do it fairly and not corruptly, or Chancery will in- 
terfere. Attorney General v. Leigh, 3 P. Wms. 146, 
note—Shelford, 769. 

Mr. Girard’s orphan boys have, upon appointment, a 
clear, vested right of maintenance and education, from 
the ages of six and ten to fourteen and eighteen, “if 
they shall merit it.” Their tenure is a term of years, “si 
bene se gesserint.” Itisas firma tenure as that of the 
Judges in Pennsylvania. 

It is worthy of remark then, that of three objections, 
made by the bill and amended bill against the charita- 
ble uses in this case, two of them, that the interests do 
not vest, and that the objects are uncertain, are, as 
general propositions in regard to all powers of appoint- 
ment, unfounded in law; and the third, that the “bene- 
ficiaries are incapable of transmitting their title in 
succession,” is an indispensable characteristic of every 
charitable use, and that which Lord Redesdale in Mahon 
v. Savage states as discriminating charities from all 
other uses. 

I am, however, compelled still further to ask the 
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Court’s attention to the elements of this doctrine of 
charitable uses. There is not a charitable society, nor 
an object of charity in Pennsylvania, nor an institution 
for the promotion of religion or literature, that is not to 
be affected by this decision. The magnitude of the es- 
tate in controversy, disappears before the magnitude of 
the public interests involved. It is indispensable that 
we look to our foundations with more than usual care. 


Weare told that these uses are vague and indefinite, 
and the attempt is made to press upon the Court the 
adoption of the popular notion of them, by means of 
popular language. In an argument before a learned 
court, the effort should be to speak of legal things in le- 
gal terms,—to speak of that which has been adjudi- 
cated, in the language of adjudication, and not to con- 
found all differences, by rejecting all established 
distinctions. Even a bequest to charity without more, 
though it is general, is in no legal sense “vague or in- 
definite.” It is good in England, and I trust in Penn- 
sylvania too. The mode of administering it may be 
different from that of a gift to trustees for charity 
generally, or a gift to a more precise charity, without 
trustees: but it is not vague, it is not indefinite. It is 
comprehensive, but it comprehends nothing that has not 
the specific traits of charity, which I shall endeavour 
hereafter to point out. General charity, if there are no 
trustees, is administered in one way—if there are trus- 
tees, it is administered in another way; but nothing 
that is vague and indefinite can be administered at all. 
Leg. v. Asgill, 2 Turn. & Russ. 265; Vesey v. Jami- 
son, 1 Sim. & Stu. 69; Moggridge v. Thackwell, 7 
Ves. 88. 

A bequest to the poor is one degree less general than 
charity at large; but it is neither better nor worse for 
that. The difference merely affects the administration 
of it. Attorney General v. Peacock, Finch, 245; At- 
torney General v. Matthews, 2 Lev. 167. 


To the poor of a particular parish is still less general 
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than a bequest to the poor; but it is still no better, nor 
if the mode of administration be excepted, is there 
any legal difference between them. Woodford v. Park- 
hurst, Duke, 378. 


If, however, any charitable use is precise and not 
vague, limited and not indefinite, it is the charity foun- 
ded by Stephen Girard, an Orphan College for the main- 
tenance and education of poor, white, male orphan chil- 
dren, fromtheages of six and ten to the ages of fourteen 
and eighteen, in the manner and to the intents and pur- 
posesdeclaredinhis Will. Itisalmost perfect precision. 
But it must not be understood that we claim the least 
protection for it, on the ground of this precision, or shall 
offer a single suggestion to the Court, that will distin- 
guishitin point of favour aboveacharity to poor orphans 
generally,—to poor children—to poor seamen—to poor 
widows, or to the members of any class of the helpless, 
necessitous, or afflicted of mankind, however general 
may be the description. A distinction upon any such 
ground, mistakes the source, motive, end and objects 
of charity,—mixes up with its pure principle the 
grosser elements of exclusive rights,—endeavours 
to individuate the equitable interests, to fasten it in 
some way to the landmarks of private property—to 
make it the selfish thing that private property is—to re- 
quire for it some characteristic that will give it the cast 
of personal possession, and a lawful title, by which one 
man may say to another, even of the same bereaved 
family,—“‘it is mine, and not yours.” Theargument of 
the complainants demands for all charities that certain- 
ty and definiteness which are the badges of private 
right; and it probably will not be surrendered, until by 
rising up to the source of charity, it is shown that cer- 
tainty in their sense, is its bane—that uncertainty, in 
the sense of the law of charities, is its daily bread—and 
that the greatest of all solecisms in law, morals, or reli- 
gion, is to talk of a charity to individuals, personally 
known to, and selected by the giver. There is not, 
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there never was, and there never can be such a thing, 
as charity to the known, except as “unknown.” Un- 
certainty of person, until appointment or selection, is in 
the case of a charitable trust for distribution, a never- 
failing attendant. If the trust be committed to a cor- 
poration for charitable uses, it makes no difference. 
Corporations for charitable uses are but bodies of 
trustees for uncertain beneficiaries ; and there charities 
have no attribute of greater certainty, than if the trust 
were given to unincorporated trustees, or given for the 
object generally without trustees, when Chancery if 
necessary would supply them. 


It has been said that the law of England derived the 
doctrine of charitable uses from the Roman Civil Law. 
Lord Thurlow has said it, and there are others who 
have said the same thing. Itis by no means clear. It 
may very well be doubted. It is not worth the time 
necessary for the investigation. One of the worst doc- 
trines, as formerly understood in England, the doctrine 
of Cy-pres, has been derived from the Roman law, and 
perhaps little else. Constantine certainly sanctioned 
what are called pious uses. A successor, Valentinian, 
restrained donations to churches, without disturbing 
donations to the poor; and Justinian abolished the 
restraint, and confirmed and established such uses gen- 
erally and forever. 


But where did the Roman Law get them? We might 
infer the source, from the fact that Constantine was the 
first Christian Emperor—that Valentinian was an Ari- 
an, a sagacious, bold and cruel soldier, but the tolerant 
friend of Jews and Pagans, and a persecutor of the 
Christians—and that Justinian, “the vain titles of 
whose victories are crumbled into dust while the name 
of the Legislator is incribed on a fair and everlasting 
monument,” obtains, with this praise from the Historian 
of the Decline and Fall, the more enviable sneer, of being 
at all times the “pious,” and at least in his youth the 
“orthodox Justinian.” We might infer it still better 
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fromthat section of the code, which after liberating gifts 
to orphan-houses and other religious and charitable in- 
stitutions, “alucrativorum inscriptionibus,’ and confin- 
ing the effectof these charges to other persons, concludes 
with the inquiries—‘“Cur enim non faciamus discrimen 
inter res divinas et humanas? Et quare non competens 
prerogativa celesti favorit conservetur ?” 

What are pious uses? They are uses destined to some 
work of benevolence. Whether they relate to spiritual 
or temporal concerns—whether their object be to propa- 
gate the doctrines of religion, to relieve the sufferings of 
humanity, or to promote those grave and sober interests 
of the public, which concern the well being of the people 
at all times—all of them come under the name of 
“dispositiones pu testatoris.” 2 Domat. 168, Book iv. 
dite 2,Sect. vi. 1. 

They come then from that religion to which Constan- 
tine was converted, which Valentinian persecuted, and 
which Justinian more completely established; and from 
the same religion they would have come to England, and 
to these States, though the Pandects had still slumbered 
at Amalfi, or Rome had remained forever trodden down 
by the barbarians of Scythia and Germany. I say the 
legal doctrine of pious uses comes from the Bible. Ido 
not say that the principle and duty of charity, are not 
derived from natural religion also. Individuals. may 
have taken it from this source. The law has taken it 
in all cases from the revealed will of God. 

What is a charitable or pious gift, according to that 
religion? It is whatever is given for the love of God, 
or for the love of your neighbor, in the catholic and 
universal sense—given from these motives, and to these 
ends—free from the stain or taint of every consideration 
that is personal, private or selfish. 

The domestic relations, it is not to be doubted, are 
most frequently a bond of virtue, as they are also the 
source of someof the most delightfulas well as ennobling 
emotionsoftheheart. Inthe same class, both for purity 
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and influence on human happiness, we may generally 
place the relations of kindred by blood or alliance, our 
friends and benefactors, those of whom we are a part, 
or who are an acknowledged part of ourselves. There 
is nothing in the Bible to sever any of these relations, if 
cultivated wisely, and in due subordination to greater 
duties ; nor much, with perhaps an exception or two, to 
enjoin a special observance of them. One of them has 
the sanction of a commandment in the second table, to 
make children remember their parents, who need no 
command to remember them: and another is defended by 
injunctions, against infirmites, which while they are its 
cement are oftenitsruin. All of them are deeply rooted 
inour nature. Instances are not wanting of their vivid 
influence between men whose nature is discolored by the 
darkest stains; and without any emphatic sanctions in 
the revealed Word, they are perhaps more than suff- 
ciently invigorated by natural impulses, which for good 
or evil rarely or never sleep. The feelings which attend 
them are not unmixed with benevolence—nay, they are 
often deeply tinctured with it; but benevolence does not 
bear supreme rule among them, nor is it their sole guide 
and governor. Itis not to be forgotten by the Christian 
moralist, that although the ties which bind men together 
in these narrow relations, are necessary to their happi- 
ness, and therefore to their virtue, the due observance 
of the relations themselves is not that which the Gospel 
meant chiefly to inculcate upon man. Father and 
mother, son and daughter, husband and wife, master and 
servant, kinsmen, friends, benefactors and dependents— 
while such relations bind individuals together, they often 
break society into sections, and deny the larger claims 
of human brotherhood. They are an expansion, and 
sometimes little else, of the love of self. This is in many 
instances their centre and their circumference. The 
Gospel was designed to give man a truer centre, and a 
larger circumference; to wean him from self and selfish 
things—even from selfish virtues, which are “of the 
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earth, earthy,’—to make the intensity of his self-love 
the standard of his love of human kind, and to build 
him up for Heaven, upon that which is the foundation 
of the law and the prophets, the love of God and the 
love of his neighbor. 

Here are the two great principles upon which charita- 
ble or pious uses depend. The love of God is the basis 
of all that are bestowed for His honor, the building up 
of His church, the support of His ministers, the religious 
instruction of mankind. The love of his neighbor, is the 
principle that prompts and concentrates all the rest. The 
currents of thesetwo great affections finally run together, 
and they are at all times so near, that they can hardly 
be said to be separated. The love of one’s neighbor 
leads the heart upward to the common Father of all, 
and the love of God leads it through Him to all his 
children. The distinction between the two descriptions 
of charities, the doctrinal and the practical, or as they 
may with more propriety be called, the religious and 
the social, is one, however, that Christianity can hardly 
be said to enforce, since all its doctrines are practical, 
and all the charities it enjoins are religious; but it is of 
some moment in the law, as may hereafter be perceived. 


But whois my neighbor? It was perhaps difficult to 
make a Jew,a Jewish lawyer especially, whose profession 
was not the best in the world, to enlarge his heart—it 
might have been difficult for some teachers to make such 
a Jew understand that he was neighbor toa Samaritan, a 
schismatic, with whom the Jews “had no dealings :” but 
it was not at all difficult to make him confess, by the 
voice of his own self-love that a Samaritan was neighbor 
toa Jew. A Jew whose brother had fallen among 
thieves, who had stripped him of his raiment, and 
wounded him, and left him half dead, was not slow to 
confess, that he that showed mercy on him, was _ his 
neighbor, even though he was a Samaritan. 

Even the disciples of the Great Teacher, the fishermen 
from the strand of Genesareth, who from their station, 
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and the vicissitudes of their calling, would seem to have 
been more than others in sympathy with the unprotected 
and unprovided of the earth, were not quick to learn 
this greatlesson. An outcast from thecoastof Israel,a 
Canaanite, who sought relief for her demoniac daughter, 
though she came with the strongest claim that humanity 
ever makes for sympathy and succor—a wretched mother 
imploring aid for her afflicted child—received from 
them nothing but “send her away, for she crieth after 
us.” The sentiment in their hearts, their Master, prepar- 
ing the lesson for them, seems to have put into words: 
“Tt is not meet to take the children’s bread, and to cast 
it to dogs.” But when the reply came—“Truth, Lord, 
yet the dogs eat of the crumbs which fall from their 
master’s table’—the reproof of the misjudging disciples, 
and the restoration of the wretched demoniac, were 
conveyed by the same answer: “Oh woman, great is thy 
faith, be it unto thee even as thou wilt.” 


Lessonafter lesson was designed to lead the Jew from 
the prejudices of his narrow family, to “all the kindreds 
upon earth,” and to open his heart to even the proscribed 
Gentile, instead of suffering none to enter but those who 
held to him the personal relations, by which his own 
infirmities were cherished and confirmed—to lead him 
to imitate that celestial mercy which sends the rain 
upon the unjust, and “is kind to the unthankful and to 
the evil,’”—to impel him, in fine, to love his enemies, and 
to do good unto all men, as his brethren of one descent 
from the same Father in Heaven. “He that loveth 
father and mother more than me, is not worthy of me; 
and he that loveth son or daughter more than me, is not 
worthy of me.” “My mother and my brethren are these 
which hear the word of God and do it.” Such was the 
language of Christ to those who were prone to think, 
that the love of their own blood, or of their own nation, 
was the highest attainment of virtue. 


The great final illustration of the principle of charity, 
is given as almost the last act of the ministry of Christ, 
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when he prefigured the gathering of all nations, and the 
separation of one from another, as a shepherd divides 
the sheep from the goats. To those on his right hand 
the king shall say—‘“I was an hungered, and ye gave 
me meat: I was thirsty, and ye gave me drink: I was 
a stranger, and ye took me in: naked, and ye clothed 
me: sick, and ye visited me: I was in prison, and ye 
came unto me.” And when the righteous, unconscious 
of this personal ministration to his wants, say, “Lord, 
when ?” the answer consummates the lesson, and leaves 
it for the instruction of the living upon earth, as it is to 
be pronounced for their beatitude in heaven: “Inasmuch 
as ye have done it to one of the least of these my brethren, 
ye have done 1t unto me.” 


It is not therefore in gifts to the beloved relation, the 
faithful friend, the personal benefactor, the personal 
dependent, the known, the individuated, whether beloved 
for merit, from gratitude, by personal association, or in 
reciprocation of good offices, that we are to look for acts 
of charity. ‘These have their personal motives and their 
personal ends. We must go out of this narrow circle, 
where sometimes self-loveisall that kindles our emotions, 
and perhaps always gives to them the warmth which 
we mistake for a nobler fire, into the larger circle of 
human brotherhood—the unrelated by any nearer affin- 
ity—the naked, the hungry, the sick, the stranger and 
the captive—and must givetothem, in humble reverence, 
and in faint imitation, of that divine beneficence, that 
gives everything to us. This alone, in the sense of 
Scripture, and in the sense of law also, is a charitable 
gift. 

Nor is the extension of the hand to the wayside 
mendicant, or theadministration of succor to the traveler 
who has just fallen among thieves near our path, or that 
occasional relief which feeling rather than principle 
prompts to the distressed who meet our eyes, a compli- 
ance with the duty which the Gospel enjoins. Provision 
for the day of need—accumulation for future necessity 
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—a provident forecast for those who can have none for 
themselves—a preparation for our brethren under the 
Gospel, such as we should make for our children and 
brothers by blood—all these are not more the suggestion 
of reason, than they are the command of religion. The 
apostolical direction to the churches was distinct and 
reiterated. ‘Upon the first day of the week let every 
one of you lay by him in store, as God hath prospered 
him, that there be no gatherings when I come. And 
when I come, whomsoever ye shall approve by your 
letters, them will I send to bring your liberality unto 
Jerusalem. And if it be meet that I go also, they shall 
gowith me.’ St. Paul himself was a trustee for charit- 
able uses, and by his injunction and example, gave the 
highest sanctity to both the charity and the trust. 


It is by no means in the Gospel that this provision 
for the helpless and unknown is first announced, though 
it is there that the precept has its greatest expansion 
and emphasis. For whose benefit was the Jewish com- 
mand, ‘““When thou cuttest down thine harvest in the 
field, and hast forgot a sheaf in the field, thou shalt not 
go again to fetch it.” When the olive tree was beaten, 
for whose sake was the husbandman commanded not to 
go over the boughs again? For whom was the glean- 
ing of the grapes, after the vintage was gathered? 
They were all for the unknown, the unrelated, the un- 
friended—the stranger, the fatherless, and the widow. 

“Thou shalt remember that thou wast a bondman in 
the land of Egypt. Therefore I command thee to do 
this thing.” ‘Thou shalt not glean thy vineyard, 
neither shalt thou gather every grape of thy vineyard. 
Thou shalt leave them for the poor and the stranger. I 
am the Lord, your God.” “For ye know the heart of 
a stranger, seeing ye were strangers in the land of 
Egypt.” The appeals are constant, reiterated, urgent— 
they are more than appeals, they are commands direct- 
ly addressed to the Jews by the highest authority, and 
in the dread Name itself, to extend their gifts and their 
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protection to the unknown stranger, the unfathered 
orphan, and the widow. 

It is this command so clear, and sustained by such 
sanctions, to the Jews first, and afterwards to the peo- 
ple of all nations, that makes charitable uses a matter 
of religious duty, so that to deny the performance or the 
enjoyment of them to any man, during his life, or at his 
death, or to withold from them the sanction and protec- 
tion of the law, is to deny him the exercise of one of the 
most sacred rights of conscience. Next to the worship 
of Almighty God, and as a part even of that worship 
itself, they are esteemed, and ever have been, as both 
a duty and a blessing. They were so promulgated to 
the Jews before the coming of Christ, and they were so 
taught and enjoined under the new covenant; and it is 
a miserable mistake, both of their origin and of their 
end, to question them for that uncertainty of particular 
object, which is of their very substance and essence. 

It has been my intention in these remarks to pro- 
nounce a homily to the Court or to the counsel. It is 
with some repugnance that I have blended themes of 
this nature with questions of law, in a strife for the re- 
covery or defence of property. But they bear directly 
upon questions of law, and especially upon the great ques- 
tion, which I am now to discuss: for they disclose the 
foundation of charitable uses, and one of their insepara- 
ble attributes, in the manner most effectual to answer, 
not only the main argument of the complainants’ 
counsel, but the judicial arguments which, in one or two 
cases in our own country, have unfortunately been used 
to defeat them. 

In the Civil Law, and in the Law of England, all that 
I have said has been justified in repeated instances. 

“The name of legacies to pious uses is properly given 
only to those legacies which are destined to some work 
of piety or charity, and which have their motives inde- 
pendent of the consideration which the merit of the 
legatees might procure them. Whereas, other sorts of 
legacies have their motives confined to the considera- 
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tion of some particular person, or are destined to some 
other use than to a work of piety or charity.” 2 Domat. 
169,Book 4, Tit. 2, Sect. vi. 2. The author adds, “Jt 
is in this motive,’ namely, a motive independent of the 
consideration of the merit of the legatees, “that the 
essential part of legacies to pious uses does consist.” 

A gift intended exclusively as a personal gift toa 
minister, is not a charity; but if it is intended for him 
qua minister, as one of the class holding that office, or 
is not totally separated from the general object in refer- 
ence to which he is personally to be benefited, it isa 
charity. Greeves’s case, 1 Ves. Jr. 548, 2 Cox, 301, S. 
C.; Attorney General v. Cock, 2 Ves. 273. 

A beneficed English clergyman bequeathed £600 to 
the eminent Richard Baxter, to be distributed by him 
to sixty pious ejected ministers; and added, that he did 
not give it them for the sake of their non-conformity, 
but because he knew many of them to be pious and 
good men, and in great want. It was held by Lord 
Keeper North, that this was a charity, but superstitious 
and void. Attorney General v. Baxter, 1 Eq. Ca. Abr. 
96. The decree was reversed in 1 Will. & Mary by the 
Lords Commissioners, for a reason that for a long time 
was not generally known. Attorney General v. Hughes, 
2Vern.105. In Moggridge v. Thackwell, Lord Eldon 
quotes Lord Hardwicke’s note book :—‘“The case of Mr. 
Baxter upon Mayo’s Will, the decree reversed; not upon 
any thing contradicting the general principle reported 
to have been stated, but because a legacy to sixty par- 
ticular ejected ministers, to be named by Baxter; and as 
of a legacy to those sixty individuals,’ 7 Ves. 76; and 
therefore not a charity. 

A gift to poor relations, if to be dissipated among such 
as are living, isnotacharity ; but if it contemplates a suc- 
cession of them, and thus contains the element of un- 
certainty by comprehending the unborn, it is a charity. 
Attorney General v. Price, 17 Ves. 371, Boyle 37. 

A gift to the poor of the parish, is not a gift even to 
the certain poor on the poor rates, but to the uncertain 
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poor, not receiving parish relief. The principle of the 
decision is not, it is true, that a gifttothe poor on the 
poor rates is not a charity; but the courts have not 
availed themselves of certainty, even where they had it 
before them; but have established the trust for the least 
certain of the two descriptions. Attorney General v. 
Clarke, Ambl. 422; Bp. of Hereford v. Adams, 7 Ves. 
324; Attorney General v. Corp. of Exeter, 3 Russ. 395; 
Attorney General v. Gutch, Shelford, 628. 


A testamentary gift pro anima is a charitable use of 
a very extensive nature, as will hereafter be shown; and 
yet a gift toa father or mother pro anima is not so, un- 
less they are poor, that is to say, unless they come 
within the description of an uncertain class. Lindwode, 
180, d. 3 Reeve, Hist. Engl. law, 80. 


Mutually beneficial societies, whose members help 
each other in sickness or adversity, are not charitable 
societies. The motives and the ends are personal. 
Bab. v. Reed, 5 Raw. 151; Blenon’s case, Sup. Ct. Penn. 
April, 1843. 

The only cases in which English Judges of eminence 
have been thought to fail in discerning the true princi- 
ple of charitable uses, are Morrice v. Bishop of Durham, 
9 Ves. 399, 10 Ves. 522; and Brown v. Veale, 7 Ves; 50, 
note (a). The first, decided by both Sir W. Grant, and 
Lord Eldon, is it appears to me perfectly defencible. It 
was a gift in trust for such objects of “benevolence and 
liberality” as the Bishop of Durham should approve; 
and the objection to it was, not that it did not include 
objects of charity, but that it included more, and was 
therefore bad for uncertainty of purpose. The trust 
was indivisible, andin part not acharity. Liberality it 
was said might include an exhibition of pictures, the es- 
tablishment of a cabinet of natural history, or an ana- 
tomical exhibition, as formerly the combats of gladia- 
tors were so considered. I do not admit that a trust for 
objects of benevolence and /:berality would be sustained 
in Pennsylvania. 
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Brown v. Yeale arose upon a trust for purchasing and 
disposing of such books as might have a tendency to 
promote “the interests of virtue and religion, and the 
happiness of man,” to be executed under the super- 
intendency of such persons, and under such rules and 
regulations as Chancery should decree or order. It is 
difficult to see why this was not a charity of religion, in 
the established English sense. Lord Thurlow thought 
otherwise,—but it is clear that neither Sir W. Grant, 
nor Lord Eldon concurred with him. 

In fine, the true characteristic of charity, is the cer- 
tain purpose of relieving the poor and distressed, upon 
the principle of duty—the celebration or propagation of 
religious worship,—or the promotion of grave public 
interests, such as education, the suppression of crime 
and immorality, and the advancement of the general 
public weal, in modes and forms that embrace all class- 
es of society. Uncertainty of individual object at the 
time of the gift, is a characteristic of charity, so that the 
personal or individual certainty which the bill requires, 
is fatal to it; and if there be any thing in the form of 
the donation to direct the gift to an individual, that in- 
dividual must be bound up with a general class, so as to 
prove that the aim of the giver is general and not per- 
sonal, or the gift becomes an ordinary disposition of 
property, and not charity. 

Having thus refuted the general principles, or rather 
the popular prejudices, which the complainants have 
stated in their bill, as objections to charities in general, 
I come now to the particular consideration of the uses 
for the Girard Orphan College. 

The complainants assail them on two grounds. 1. 
That the City has not capacity to take by devise, or to 
take such a trust in any way: and therefore that the 
use fails for want of a competent grantee. 2. That 
the uses themselves are bad. 

It is an abandonment of all that has been held in 
England from time immemorial, to make a point, that 
the incapacity of a trustee has any effect in equity to 
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defeat the trust; but the objection may be readily an- 
swered upon other grounds. 


1. As to the incapacity of the City to take by devise. 

The English Statutes of Wills, 32 H. 8, c. 1, and 34 
and 35 H. 8, c. 5, never extended to Pennsylvania, nor 
had any operation within it, even for an hour. The 
exception of corporations, contained in the last statute, 
“The Statute of Explanations,” is and always has been 
unknown to our law. 

On the 25th of April, 1682, William Penn, while yet 
in England, established a frame of government for the 
province, and on the 5th of May following, he with 
certainof the purchasers under him, agreed upon certain 
laws, known among our collections as “The Laws 
agreed upon in England,” to be further explained and 
confirmedin Pennsylvania by the First Provincial Coun- 
cil that should be held, if they should see meet. 1 
Proud’s Hist. Penn., 196. 

Law 15 is in these words: “That all Wills in writing 
attested by two witnesses, shall be of the same force as 
to lands, as other conveyances, being legally proved 
within forty days, either within or without the said 
province.” Weiss & Brockden’s Edit. of the Laws, 
App. 1* 

The “Great Law” enacted at the First Assembly, held 
at Chester, (Upland, ) on the 7th day of the tenth month 
(December, ) 1682, which contains sixty-two chapters 
or laws, adopts the preceding law agreed upon in 
England, as chapter 45, and nearly in the same words: 
That all Wills in writing attested by two sufficient wit- 


*The copy of these laws in my possession has the imprint of “Phila- 
delphia, Printed by Peter Miller & Co., 1762.” It was examined by a 
committee of the Assembly, Joseph Galloway, Joseph Fox, and Thomas 
Leech; and by their report entered on the journals, which appears 
immediately after the title page, it is stated to have been printed by 
Lewis Weiss & Peter Miller, and compared with and corrected by the 
original rolls and records by the said Lewis and CharlesBrockden, then 
Master of the Rolls. I have known it cited as Peter Miller’s edition of 
the laws. A manuscript entry on my copy calls it Weiss & Brockden’s 
edition, and so I have cited it. It is valuable for several old laws not to 

be found in other editions, and especially for many of the proceedings in 
the Privy Council of England, repealing or disallowing certain of the 
Laws of the Province, according to the 7th section of the charter. 
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nesses, shall be of the same force as to lands as other 
conveyances, being legally proved within forty days, 
either within or without the province. Weiss & B. 
App. 4. 

This law declared both the mode of proof, and the 
force and effect of a Will of lands. It contained no ex- 
ception as to testator or devisee, or as to the quality or 
tenure of the estate. Whoever was competent to make 
or accept a conveyance of lands, was by force of this law, 
competent to make and accept a devise of them. 

The law remained in force until the year 1700. On 
the 1st of June, 1693, it was described with other laws 
in a proclamation of Gov. Fletcher, as not having been 
disallowed by the Crown, and as then being in force 
generally. Weiss & B. App. 7. 

The power of the testator over his estate within the 
province or territories, was in the meantime abridged 
by an Act passed in 1683, which, in case he left wife or 
children for whom an equal provision was not made 
elsewhere, gave one-third to the wife, and one-third to 
the children equally, and the other third “as the testa- 
tor pleaseth;” and in case his wife was deceased before 
him, two-thirds to the children. Weiss & B. A'pp. 6. 
But this restraint upon his power, was removed by an 
Act of the same date with Gov. Fletcher’s proclamation. 
Ist June, 1693. Weiss & B. App. 9. 

In 1700, the Governor and Assembly passed ‘An 
Act confirming devises of lands, and validity of nuncu- 
pative Wills. It enacted “that all Wills in writing, 
wherein or whereby any lands, tenements, or heredita- 
ments within this province or territories, are or shall be 
devised, shall be as good and authentic in law (according 
to the tenor thereof,) as any other conveyance for 
granting of such lands and premises, whether the said 
Wills be made within or without of this province or 
territories. Provided the same be legally proved with- 
in this province or territories within six months after 
the death of the testator, or within eighteen months, if 
the devisee live out of this government.” Weiss & B. 
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App. 12. This law was disallowed by Queen Anne, in 
council on the 7th of February, 1705. Weiss & B. 18. 

Immediately after the disallowance, the Governor 
and Assembly passed the Act of 1705. ‘An Act con- 
cerning the probates of written and nuncupative wills, 
and for confirming devises of lands,” which continued 
in force in all points up to the time of Stephen Girard’s 
death. It enacts “That all Wills in writing, wherein 
or whereby any lands, tenements, or hereditaments, 
within this Province, have been, are, or shall be devised, 
being proved by two or more creditable witnesses, upon 
their solemn affirmation, or other legal proof in this 
province, or being proved in the Chancery in England, 
&c., shall be good and available in law, for the grant- 
ing, conveying, and assuring of the lands or heredita- 
ments thereby given or devised, as well as of the goods 
and chattels thereby bequeathed.” Weiss & B. 23; 1 
Snuth’s Laws, 33. 

The objection made and repeated in the Bill, that 
the City cannot take by devise, is therefore altogether 
untenable, unless there is a restraint in the charter of 
the City; and there neither is now, nor ever has been 
any such restraint whatever. The charter by William 
Penn, dated the 25th of October, 1701, says that the 
Corporation “at all times hereafter, shall be persons 
able and capable in law to have, get, receive, and pos- 
sess, lands, tenements, rents, liberties, jurisdictions, 
franchises, and hereditaments, to them and their suc- 
cessors in fee simple, or for term of life, lives, years or 
otherwise, and also goods, chattels, and other things of 
what nature or kind, without any limitation.” Weiss 
& B.11. And the present Act of Incorporation, passed 
11th of March, 1789, says, “That they and their succes- 
sors shall at all times, forever, be able and capable in 
law to have, purchase, take, receive, possess and enjoy, 
lands, tenements and hereditaments, liberties, franchis- 
es, and jurisdictions, goods, chattels, and effects, to them 
and their successors, forever, or for any other or less 
estate ;’—also without limitation. 2 Smuth’s Laws, 463. 
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Of as little weight as this objection, is another, that 
the City is incapable of holding real estate, by the stat- 
utes of Mortmain. 

It is not admitted that the English statutes of Mort- 
main have, or ever had, any operation in Pennsylvania. 
There is neither judicial decision nor legislative decla- 
ration to that effect, until the act of 1833, which was an 
occasional menace to foreign corporations interfering 
with the coal miners of Pennsylvania, and has too much 
of temporary policy in its aspect, to entitle it to consid- 
eration as evidence of the law. The opinion of the 
judges, who in 1808, reported certain of these statutes 
as extending, is a much higher authority—but it is still 
far short of judicial authority. No one goes before me 
in veneration for the excellent magistrate who was then 
at the head of the Supreme Court of Pennsylvania; and 
no one is better able to speak to his disinclination to the 
task allotted to him, for reasons which the report itself 
but imperfectly discloses. Nothing would have induced 
him to undertake the responsibility of the duty, but the 
critical position of the judicial department at that time, 
exposed for some years before toa strong popular effort 
to break it down, and from which, mainly by his ap- 
pointment to office, it was then by slow degrees recover- 
ing. He was himself heard to say, that the weight of 
the report, did not exceed that of a respectable private 
opinion, conscientiously given, without the benefit of ar- 
gument by counsel. It is not regarded as higher au- 
thority by any of the State tribunals. Statutes omitted 
in that report, have been held to extend, by subsequent 
judicial decision; and it seems impossible to imagine 
upon what ground the statute of 23 H. 8, c. 10, called 
a statute of Mortmain, but in truth only a statute 
against superstitious uses, has been held to have any 
operation in a community of universal religious tolera- 
tion. If it was ever in force, it was undoubtedly re- 
pealed by the first constitution of the Commonwealth; 
and it was never admitted to be in force in the Colony, 
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although the Crown intolerantly pressed upon the colo- 
nists, a doctrine drawn from its enactments. 


No act of Parliament made before the settlement of 
the province, was extended to it, unless by an act of 
Assembly, adjudications of courts, or established usage ; 
Morris’s Lessee v. Vanderdeen, 1 Dall. 67; Respub. v. 
Mesca, 1 Dall. 73; and if it be true, as I suppose it to 
be, that there can have been no established usage extend- 
ing the statutes of Mortmain, since there has never 
been a case of escheat or attempted escheat in Pennsyl- 
vania for a violation of them, then it must be admitted 
that all the grounds on which such extension can be 
asserted, have entirely failed. 


The question is of too little importance in this case 
to justify an argument upon their general unfitness for 
any of the American colonies. The object of these stat- 
tutes was entirely local, and their policy feudal. They 
were the fruit of aristocratic jealousy, or rather of an 
aristocratic passion for land, that has prevailed in Eng- 
land since the conquest and before. If Pennsylvania 
has adopted them, she alone has done so of all the States 
in this Union. 4 Dane’s Abridg. 6, sec. 10; 2 Kent’s 
Comm. 283. She is alone, among all those that have 
been colonized from England. It is certain that Sir W. 
Grant held that they donotextend to Grenada, Attorney 
General v. Steward, 2 Mer. 143; and Lord Camden, 
when Attorney General, gave his opinion that they do 
not extend to Jamaica. 2 Madd. Chan. Prac. 61, note q. 
I may adopt the argument of our learned opponent 
(Mr. Webster,) who asserted their non-extension to 
any of the Colonies, Society v. New Haven, 8 Wheat. 
476. More decisive answers to the objection remain. 


1. The statutes do not make void a conveyance in 
Mortmain, but only expose the land to forfeiture by the 
entry of Lord or State. A corporation can without 
license take, though it cannot hold indefeasibly. Lez- 
eure V. Hillegas, 7 S. & R. 313; Runyan v. Coster’s Les- 
see, 14 Peters, 122. The rule is the same in England. 
Shelford on Mortmain, 8. 
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2. These statutes do not, and never did, extend in 
equity to charitable uses. Mr. Cruise, in his digest, a 
work of great accuracy, says, “In consequence of the 
several statutes of Mortmain, all corporations have for 
a long time been incapable of taking lands by deed, 
without license from the crown. But as these statutes 
did not extend to charitable uses, lands might still be 
given for the maintenance of a school, hospital or other 
purpose of that nature.” 4 Cruise, 25, sec. 43; Tit. 32, 
Deed. 

This is not the effect of 43 Eliz. as I shall show more 
at large hereafter. Sir Francis Moore is express—“If 
a feoffment be made to a dean and chapter to perform a 
charitable use, it is good, though they cannot be seized 
to another man’s use.” Duke, 133, Bridgman’s Ed.; 
Skinner’s case, 24 Eliz. Moor, 129; Partridge v. Walk- 
er, 37 Eliz. Duke, 360; Messenger v. Mayor of Glouces- 
ter, 36 Hen. VIII. Tothill, 58, are all to the same effect. 

3. The charter of the City of Philadelphia, is an un- 
limited license to take and holdin Mortmain. This ap- 
pears from the parts of the Act of Incorporation, which 
I have already cited. 

The more strenuous objection of the complainants, is 
that the City cannot be a trustee; and it begins with 
the very doubtful position that a Corporation could not 
at the common law be seized to the use of another. But 
it has never been decidd that such a seizin could not ex- 
ist. There are dicta both ways. Brooke’s Abr. 338, 
Feoffment to Uses, pl. 10, is in favour of it. The same 
book, 339, pl. 40, says that the better opinion is that 
a Corporation can take only to their own use. On the 
other hand it was said by the whole court in Holland & 
Bonn’s case, 39 Eliz. 2 Leon. 121, 3 Leon. 175, that a 
Corporation may convey by bargain and sale. It was 
objected by counsel that a corporation could not convey 
by bargain and sale, because they could not be seized to 
the use of another; but the reporter says—‘“the Court 
utterly rejected that exception as dangerous, for such 
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was the conveyance of the greater part of the posses- 
sions of monasteries. 

Lord Bacon, whose reading is most frequently cited 
as an authority against the capacity of the Corporation, 
is very brief upon this point. He cites no authority 
whatever, though in other parts his essay is almost in- 
cumbered by them; and he is so illogical as to assign as 
his chief reason against the seizin, the letter of the stat- 
ute of uses, “which in any clause in which it speaketh 
of the feoffe, resteth only upon the word person, but 
when it speaketh of the cestui-que-use, it addeth person 
or body politic ;” which, if it proves any thing, proves only 
that the statute would not in the case of a feoffment or 
other conveyance to a Corporation to uses, transfer the 
possession to the use, but would leave the use as it was 
before. Sir Edward Sugden has investigated the point 
with his usual learning and perspicuity in his edition of 
Gilbert. Gilb. on uses, 7, note (1.) 

The inquiry into this head of uses, however, is use- 
less. It is an artificial question, in a very artificial 
chapter of the law, and at this time not of the least 
practical importance. The metaphysical disquisitions 
of our forefathers in the law, perplexed this head of 
jurisprudence with endless refinements and subtleties. 
“A thing that was neither jus im re, nor jus ad rem, nor 
a trust issuing out of land, but as a thing collateral, 
annexed in privity to the estate, and to the person 
touching the land,” was very likely in due time to tie 
itself or to be tied into knots, which nobody could untie, 
and which the sword of the statute was very wisely ap- 
plied to cut. If contrary to the intention of the statute, 
trusts have been raised from the grave of uses, it must 
at least be agreed that in their new existence they are 
vastly more honest, more intelligible, more manageable 
than they were in their old. Lord Coke could argue in 
Chudleigh’s case, that “it is absurd to say that confi- 
dence and trust can be reposed in land which wants 
sense, and which in regard of sense is inferior to brute 
beasts; and it would be less absurd to say that beasts 
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may be trusted, who have sense and want reason, than 
that land should be trusted which wants sense and rea- 
son, also;” 1 Rep. 127, a.: but that excellent faculty of 
common sense, and that great sharpener of it, long ex- 
perience, have dismissed the argument as one of the 
“follies of the wise;” and in giving their confidence to 
land, more than to any thing under Heaven, and by 
fastening trusts to the land, Chancellors since the stat- 
ute of uses have done more to give stability to property 
and to social happiness, than the metaphysics of the 
fifteenth and sixteenth centuries ever did before it. 
With the exception of a short period after the statute 
of uses, the Capacity of a Corporation to take a trust 
has never been doubted. Lord Bacon argued against it 
in the case of Sutton’s Hospital, 10 Rep. 23; but Lord 
Coke says of his objections, that “they were not worthy 
to be moved at the bar, nor remembered on the bench,” 
and the judges decided against them all. The grounds 
generally taken were, that there was no ground of con- 
fidence in an artificial person, and no mode of compel- 
ling the performance of the trust, and that it was not 
within the scope, nor for the end of the incorporation. 
There never has been a difficulty in regard to compelling 
performance by a Corporation since Salmon v. Ham- 
bro’ Company, 1 Cha. Ca. 204, which was in 1670. 
Attachment and sequestration, whether of the indi- 
viduals and of their property, or of the corporate estate, 
dismission from the trust and substitution of other 
trustees, are enough, and there are none other in the 
case of private trustees. No end or scope of any Corpo- 
ration can be perverted or disturbed by a trust. The 
corporators are individuals, and Chancery puts confi- 
dence in them as such, and deals with them as such; 
and their capacity of succeeding one to another, or in 
other words, the succession of legal trustees, is general- 
ly all that the trust derives from the Corporation, and 
this in no respect is an interference with the object of 
the charter. Wherever it does interfere, it may be a 
reason with Chancery for decreeing the transfer to a 
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competent trustee. It is none for destroying the trust, 
or leaving it unprotected. Every Corporation like the 
City of Philadelphia can take, and that is sufficient. 
While they continue to hold for a valid trust, the trust 
cannot be wounded through their sides. Every such 
corporation has a sufficient power to hold, in order to 
support the trust at law, and that is an answer to an 
assault on their estate in any court. 


The modern doctrine, that is to say the doctrine for 
two centuries, is clear to this effect. 


“The modern doctrine of trusts differs perhaps in no 
‘instance so essentially from the system of uses, as in the 
construction of courts of equity, upon the capacity or 
liability of persons to act as trustees.” 1 Saund. on 
Uses, 346. 

“Tt was formerly held,” says Cruise, but he does not 
say in what case, “that a corporation could not be a 
trustee; but the modern doctrine is that a corporation 
may hold in trust for itself, or for a third person.” 1 
Cruise, 403, Tit. 12 Trust, Ch. 1, Sec. 90 


In Lydiat v. Foach, 2 Vern. 411, Lord Keeper Wright 
held that a charitable corporation were but trustees for 
the charity; and he set aside a lease made by them 
contrary to a rule of the foundation, though the corpo- 
ration had the title in fee simple. It is the case with 
all corporations, that they are but trustees for the 
persons interested under the charter. 


In The Haberdasher’s Co. v. Attorney General, 2 Bro. 
Pdr. Cu. 370, the company, who were trustees under a 
devise for the poor, and the maintenance of a preacher, 
and had abused the trust, in keeping from the poor the 
full amount due them, and in selling the lands in which 
they had invested the gift, and keeping the profit, the 
same Lord Keeper decreed the defendants, to set apart 
a proper amount of their own lands of inheritance, or 
to purchase as much as would answer the charity, and 
make up the loss. Lord Chancellor Somers, who had 
heard the cause in an earlier stage, was no doubt of the 
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same opinion: and the decree was affirmed in the 
House of Lords. 

The City of Coventry v. Attorney General, 7 Bro. Par. 
Ca. 235, was the case of a city corporation, holding a 
freehold estate, upon a comprehensive trust, in part for 
twelve poor men, inhabitants of Coventry, forever—in 
part for young freemen of Coventry of good name, 
fame, and thrift, to be lent as a free loan for nine years, 
and then to be put out for such others—to continue in 
Coventry for forty-one years, and afterwards to circu- 
late yearly between Coventry and four other towns, for- 
ever. 

The Corporation of Coventry abused the trust, and in 
consequence they were decreedby Lord Keeper Harcourt 
to assign the trust to other trustees, and to pay the 
moneys reported due from them. ‘The trust was 
assigned, but the money not being paid, a sequestration 
issued against their estate, goods and chattels, which 
continued for seven years, when at length they raised 
money enough to pay the demand, and appeal to the 
House of Lords. The decree was affirmed; but so far 
were the Lords from holding that a city corporation 
could not be a trustee for the young freemen of four 
other towns, as well as of their own, that the decree was 
made without prejudice to the appellants applying to the 
Court of Chancery according to the course of that court, 
for a reconveyance of the trust estate as that court 
should think fit. And this was most clearly not within 
the statute of 43 Eliz— for Coventry was a city cor- 
porate then, and had been for a long period before. 

Perhaps a stronger case of the capacity of a city 
corporation to act as trustees for a charity that does not 
concern their city at all, is the case of Attorney General 
v. City of London, 3 Bro, Ch. Rep. 171. The Honorable 
Robert Boyle, by his will, dated 18th July, 1691, directed 
that the residue of his personal estate should be disposed 
of by his executors for such charitable and pious uses as 
they in their discretion should think fit, but recom- 
mended them to lay out the greater part for the advance- 
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ment of the Christian religion. The executors agreed 
to lay out £5400 in the purchase of the Manor of Braff- 
erton, in the county of York, with a view to grant a rent 
charge of £90 out of it, to be paid to the corporation for 
the propagation of the Gospelin New England,and parts 
adjacent, for religious instruction in New England; 
and subject to that charge to convey the estate to the 
City of London, in trust, that the surplus rents should be 
applied to the advancement of Christianity in Virginia, 
as the Earl of Burlington and Bishop of Durham for the 
time being should direct. In 1695, the Court of Chan- 
cery decreed that the Manor should be so conveyed to 
the City of London, and the conveyance was made; and 
after the Revolution in America, which, in the opinion 
of Lord Thurlow, had terminated the former scheme of 
charity, he ordered the master to propose a new scheme 
—still continuing the trust in the City of London. 

The effectual manner in which Chancery deals with 
a corporation trustee, is shown by Dummer v. The Cor- 
poration of Chippenham, 14 Ves. 245. The bill stated 
that the corporation was seized of a messuage, in Chip- 
penham, and also of two rent charges secured on lands 
within the borough, for the support of a free school, for 
the education of twelve poor boys born in the town, and 
that the appointment of the schoolmaster was in the 
bailiff and a majority of the burgesses: and that the 
plaintiff had been regularly appointed to that office, and 
had held it for many years. The bill further stated, 
that the plaintiff had been deprived by a resolution of 
the bailiff and a majority of the burgesses, in consequence 
of a scheme formed and entered into for that purpose, 
by five of the defendants, in which number the bailiff 
was included, and in which scheme they were actuated 
by resentment and party spirit against the plaintiff, in 
consequence of a vote given by him at the last election 
for members of Parliament, against their ‘wishes, and 
not by any view to the benefit of the charity. The bill 
prayed that the bailiff and burgesses might, in their 
corporate capacity, answer the matters in the usual way, 
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but that the five defendants particularly named in the 
bill, might answer upon oath; and prayed for relief and 
an injunction. The five defendants demurred, on the 
ground that no title to the discovery was shown against 
them. Lord Eldon said: ‘If these persons, trustees of 
a school for a charitable purpose, were acting as individ- 
uals, this court would have no difficulty in dealing with 
them, and there is no doubt the court will compel a cor- 
poration who are trustees, to act as they ought.” “A 
corporation, as an individual, with such a power over an 
estate devoted to charitable purposes, would in this court 
be compelled to exercise that power, not according to the 
discretion of this court, but not corruptly. A trustee of 
either description, a corporation or an individual, cannot 
be permitted to act corruptly in the execution of a trust.” 
“The question upon this case is, whether this court can 
entertain a bill against these individuals as parties, to 
obtain a discovery, whether through their means so 
manifested, there was such an abuse of the discretion 
vested in the corporation, as this court will reform. 
Upon the whole, my opinion is, that this is a case, in 
which the court will call upon individuals under such 
circumstances for an answer.” Demurrer overruled. 


The capacity of a corporation universally to be a 
trustee, has now passed into an elementary principle. 
1 Saund. on Uses, 349; Willis on Trustees, 31; Lewin on 
Trusts, 10, 11; 2 Thomas Co. Litt. 706, note; Penn v. 
Lord Baltimore, 1 Ves.453; Attorney General v. Found- 
ling Hospital, 2 Ves. Jr.46;Greenv. Rutherforth,1Ves. 
467. No matter who are trustees, the power of the 
court operates on them as trustees; and though a col- 
legiate body, will compel them to execute it as private 
persons, and will dismiss them if they abuse it. Attorney 
General v. Clarendon, 7 Ves. 499; Attorney General v. 
Utica Ins. Co. 2 Johns. Chan. Rep. 389. 

This rule is a necessary consequence of well settled 
principles. No deed or devise is absolutely void, where 
there is a capacity to grant and to take, unless a statute 
declares it so. The common law has no such effect. 
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What then is the necessary consequence of a devise toa 
corporation capable of taking, even though incapable of 
executing the whole trust? Certainly it is that the 
corporation is nevertheless a trustee for some purpose, 
and not the absolute owner—a trustee to convey the 
legal estate to such as can execute the trust, or as are 
entitled to it. The argument of the claimants has the 
rare consistency of denying that the City can take in 
trust, and at the same time asserting that the court is 
bound to decree that the City is a trustee for them. If 
the City would be a trustee for them if the trust were 
bad, she must be a trustee for others, if the trust is good. 
The question is the validity of the trust, and not the 
capacity of the trustee. Ifa debt, secured to a corpora- 
tion by mortgage, or pledge, or deed of trust, is paid, is 
it not extravagant to say that the creditor is not a 
trustee of the security for the debtor? Is it not absurd 
to say soinacourt of equity? Is the trust to perish in 
this court, the foster-mother and nurse of trusts? No, 
the principle is necessarily and universally true, that 
whoever owns the legal estate for a trust distinct from 
that ownership, be it corporation or private person, be 
it capable or incapable of executing the trust in all 
points, is a trustee for the equitable owner—a trustee to 
protect the trust—a trustee, at all events, to transfer the 
estate to such as will and can protect it. 

All this is said, and it is a sufficient answer to the 
complainants’ exceptions, without adverting to the pe- 
culiar position of the City in regard to the trusts for the 
Orphan College. The trusts of Mr. Girard’s Will have 
a particular relation to the corporate powers and inter- 
ests of the City. They directly and immediately promote 
the objects of the corporation; and therefore the power 
of executing them cannot be denied, whatever may be 
the general rule. 

The City of Philadelphia is a great Commonwealth; 
and the powers of the Corporation, for her good and the 
good of her citizens, are under no restraint but that of 
not violating the constitution and laws of the State. 
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The Mayor, Aldermen and Citizens “have full power 
and authority to make, ordain, constitute and establish 
such and so many laws, ordinances, regulations and 
constitutions (provided the same shall not be repugnant 
to the laws and constitutions of this Commonwealth) as 
shall be necessary or convenient for the government and 
welfare of the said City.” Act of March 11, 1789, 2 
Smith 162. This power extends to all the declared 
objects of the charter, “the suppression of vice and 
immorality, the advancement of the public health and 
order, and the promotion of trade, industry and happi- 
ness.” The maintenance and education of her poor 
orphans, is an object entirely cognate to all the recited 
purposes. It is the duty of every such city. In the 
Mayor v. Elliott, 3 Raw. 170, the point was settled by 
the Supreme Court of Pennsylvania. The City holds 
and executes under that decision a trust for the indigent 
Lame and Blind of Philadelphia and its neighborhood. 
This decision concludes the matter. It is no longer an 
open question. A like power, for affinity of object, was 
held to belong to a school corporation in Trustees of 
Philips’ Academy v. King, 12 Mass. 546. A church 
corporation without doubt may be a trustee for the 
distribution of bread to her poor. Wiutman v. Lex. 17 
Ser. & Raw. 89. 

The City is moreover, by Mr. Girard’s Will, a trustee 
for her own citizens, to the extent of the whole of his 
vast estate, after providing for the Orphan College. 
The legal estate is irrevocably vested in them for that 
purpose at least. It can never be taken from them; and 
if the execution of the orphan trust is regarded merely as 
the price which the Corporation pays for the benefit to 
the City, it is a duty properly assumed. 

And finally, all controversy on the point is precluded 
by the sanction and confirmation which have been given 
to the performance of the trusts by the City, in the two 
Acts of the Legislature of Pennsylvania, of 24th March 
and 4th April, 1832. Ordinances of Corp. 93, 98. The 
last act authorizes the Councils of the City “to provide 
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by ordinanceor otherwise for the election or appointment 
of such officers and agents as they may deem essential 
to the due execution of the duties and trusts enjoined 
and created by the Will of Stephen Girard.” This is 
equivalent to a direct previous authority. Society v. 
Town of Pawlet,4 Peters,502. If there is any defect in 
the charter, any want of authority in the Corporation to 
assume this new responsibility, by which the corporate 
estates may be prejudiced, and which a court of chancery 
might regard as requiring a transfer of the trust, this 
Act is an answer to it. It is of no avail to argue that 
the substratum of the trust in this case is the corporate 
character of the City—that if that fails, the trust itself 
fails—and that if the City could not execute this power 
at the instant of the testator’s death, she never can 
subsequently acquire the power from any source, so as 
to revive the trust for the charity. The argument is 
incomprehensible. If it be meant that the trust fails if 
the City cannot take, and that this was Mr. Girard’s 
intention, it is an inference without either a word in the 
Will, or a principle of equity, to sustain it. There is 
not a clause of the trust that cannot be executed by a 
court of chancery itself, or by persons appointed by it. 
The case of the Attorney General v. Whorwood, 1 Ves. 
534, has no application. That case decided, if we can 
gather what it did decide, that a charitable use was 
wholly void, because the principle use that was the 
foundation of the whole, and was’ inseparable from the 
rest, was void—namely, a devise of the surplus of the 
testator’s personal estate and of his house at Denton, to 
be occupied forever by a fellow, who was to live hospita- 
bly therein, and sometimes to give entertainment to the 
poor, to distribute cordials and drugs to them when 
needful, and to give them some books and pamphlets of 
good morals and piety. It was objected that this was 
not a charity at all—that the testator meant only to 
perpetuate his name, house and furniture, and that the 
regulations appointed by him were contrary to the 
Constitution of University College, so that the gift of 
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the real estate failed, and of the personal as dependent 
upon it. To make it applicable, the Chancellor should 
have held part or the whole of the use to be void, because 
the legal estate was bad, or the legal capacity of the 
trustee deficient. That would have been a case of the 
first impression. It would have been in direct conflict 
with all that was ever held before, or has been since 
held, upon the subject. In Sonley v. The Clockmaker’s 
Company, 1 Bro. Cha. Rep. 81, where a devise of real 
estate to the Corporation was absolutely void under the 
statute of Wills, and the trust in remainder was to sell 
and distribute the proceeds among the nephews and 
nieces of the testator, so that it was not a case to be 
assisted by favor to charities, nor by the 43 Eliz.—the 
court said the trust was fastened to any estate the law 
would raise on failure of the trustee; and the heir was 
decreed to be a trustee to the uses of the will. Ifa 
testator shall hold this language, that if the Corporation 
to whom it is devised, cannot take his estate, and 
execute it in all and every point and particular, by the 
corporate powers she possesses at his death, then the 
trust shall cease to exist and be extinguished, I will not 
say that his absurd wish may not be carried into effect; 
but short of that, I deny that the legal estate can in 
equity be regarded as the substratum of the use, in any 
such sense as by its own failure to destroy the use. The 
notes to Attorney Generalv. Whorwood, in Belt’s Supple- 
ment, seem to leave it doubtful, whether Lord Northing- 
ton held the trust of the real estate to be void, under 
9 Geo. 2, c. 36, because the College could not take the 
use, and the bequest of the personal to be void, as a 
dependence, or whether the whole charity was bad, as 
only “ad bibendum et edendum.”’ The former is the 
most probable; and certainly if the College could not 
take under the exception in that statute, the devise of the 
real estate was void by the enacting clause. 

Having thus turned aside these assaults upon the 
legal estate, I come to the main question—the validity 
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of these charitable uses ; and the positions I shall endeav- 
our to maintain, are the following: 

I. That such uses as these in Mr. Girard’s Will, are 
good and lawful uses by the common law of England, 
which is the common law of Pennsylvania. 

II. That the City being in complete possession, noth- 
ing more is necessary. The City wants no remedy, 
either at law or in equity; and it is of no present im- 
portance, therefore, whether such a remedy can or can- 
not be had, when it is wanted. 

III. That such trusts are, however, entitled to pro- 
tection in equity, upon the general principles of equity 
jurisdiction, which protect all lawful trusts, whether 
there be a trustee or not. 

IV. That they in fact enjoyed this protection in 
Chancery, before the 43d of Queen Elizabeth, by the 
original jurisdiction of that court, and have enjoyed it 
ever since. 

V. That the 43d of Elizabeth is an ancillary remedy 
only, long since disused in England by reason of its 
inconveniences, and supplied by Chancery, not as an 
usurper upon the statute, but as the rightful original 
tribunal for such trusts. 

VI. That whatever the 43d of Elizabeth imparted to 
the law of charities, be it more or be it less, except 
the mere remedy by commission from the Lord Chan- 
cellor, or Lord Keeper, has been thoroughly adopted in 
Pennsylvania from her earliest day, together with the 
great body of the equity code of England; and that the 
same is true of nearly all the States of this Union, who 
have adopted the same principles, and abide by them 
in their adjudications. 

I. Such uses as these in Mr. Girard’s Will, are good 
and lawful uses, by the common law of England, which 
is the common law of Pennsylvania. 

This may be shown by historical proofs, by the opin- 
ions of learned jurists, and by judicial decisions. 

Histor1caL Proors.—Charitable uses preceded uses 
of land by several centuries. The latter first became 
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common in the reign of Richard II., which began in 
1377; but they are referred to as existing in Ireland in 
the reign of Edward II., which began in 1307, and cer- 
tainly existed in 1334, the 8th of Edward III. 3 Reeve, 
171. They have little in common with pious uses, and 
the latter are never confounded with them, but to the 
effect of producing spurious opinions. Charitable uses 
were settled at common law long before the earliest of 
these dates, and doubtless from the first dawn of Chris- 
tianity in England. Books of reports did not speak of 
them at that early day, for there were no such books. 
The year books begin in regular series only in the reign 
of Edward II.,; but charitable uses were established in 
one remarkable form, before, and long before that time, 
by the devotion of all intestate personal property to 
them, except the reasonable parts of wife and children. 
If a man made no disposition of the part that was 
testable, the king by the old law took the goods as 
parens patric, and general trustee of the kingdom. 
Afterwards in favor of the church, the trust was com- 
mitted to the prelates as of better conscience than lay- 
men, and knowing best what pious uses would benefit 
the soul of the intestate. 

The trust of the Ordinary, was to dispose of them 
ad pias causas, in other words to charitable uses; though 
the author of the Commentaries on the Law of England, 
took so narrow a view of the subject, as to hold that 
this meant “in charity to the poor, or in such supersti- 
tious uses as the mistaken zeal of the times had denomi- 
nated pious.” 2 Bl. Comm. 494, 492; Perkins, sec. 486; 
Glanville, 1. 2, c. 5. The meaning of this language ex- 
tended much farther. 

That the uses were sometimes what a Protestant 
would call superstitious, may be admitted; but besides 
charity to the poor, the words included many charities 
of the same kind which the statute of 43 Eliz. ex- 
pressly sanctions; and indeed the description in that 
statute is but an expansion of the old rule in intestacy. 
The Provincial Constitutions, which, with the consent 
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‘ 
of the realm, ruled this matter, and especially the Con- 
stitutions of Archbisop Stratford, ordained the distri- 
bution of the intestate goods to be made “ad pias causas, 
et persoms decedentium consanguinets, servitoribus, et 
propinquts, seualis, pro defunctorum animarum salute.” 

Any person who was an object of compassion, an or- 
phan, widow, or pauper, destitute of support from him- 
self—those rendered infirm by disease or age, being 
also poor—the watching of a city—the repairing of 
bridges, roads, walls, and ditches of a city or castle— 
the ornaments and fabrics of churches—lights, anniver- 
saries, and incidents relating to divine worship—these 
were all included under piw cause. 4 Reeve, 80. Lynd- 
wood, who was official principle to Archbishop Chiche- 
ley—1414 to 1443—expresses them all. Lyndwode’s 
Provincial, 180, d.; 4 Reeve, 117. 

A gift pro anima, which is so generally, with a sneer 
like Blackstone’s put down to the account of supersti- 
tion, was of the same description, and applied in like 
manner as a gift ad pias causas, that is, it comprehended 
large and liberal charities. 4 Reeve, 80. 

Gifts pro emendandts forefactis et pro male ablatis, 
that is, for atonement of injuries, were deemed to be of 
the same kind, and were disposed of in like manner, Jb. 

Though this was canon law, it was also the law of 
England, “per consensum regis et suorum procerum ab 
antiquo,;”’ and by the statute 25 H. VIII., c. 19, sec. 20 
—the authority of these canons and constitutions, not 
being repugnant to the laws of the realm, was continued 
in force after the Reformation, until they should be re- 
vised by a commission authorized by that statute— 
which revision never took place; so that the distribu- 
tion ad pias causas, continued to be the rule in in- 
testacy, except where special custom ruled otherwise, 
until the statutes of distributions, 22 & 23 Car. 2, 29 
Care2 cee 30, 

Even children got nothing of this intestate part, ex- 
cept as charity; and they were postponed to the poor 
and to several other pious uses. The order of distribu- 
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tion was; 1 Ad pias causas, comprehending all the par- 
ticulars I have stated. 2 Consanguinet, children first, 
then lineal descendants, then collaterals, according to 
proximity. 3. The widow. 4. The propinqu, either 
by blood or neighborhood. 5. The alii, who were again 
the poor, first already provided for. Lyndwode, 180, b. 
1. k.; 4 Reeve, 81. 

Damus’s case, Moore 822, 12 Jac. 1, 1614, is a strong 
case to show the force of this rule. An administratrix 
of her first husband, made a Will after her second mar- 
riage, by which she bequeathed a debt belonging to him, 
partly for a charitable use, and partly for other objects. 
After her death, the debt not having been collected, ad- 
ministration de bonis non was granted to the estate of 
the first husband. The next of kin applied to the pre- 
rogative Court to cancel the administration, and to give 
it to them; and the Judge made the parties compromise 
the matter, and agree to distribute the debt among the 
kindred of the first husband, and the kindred of the 
first administratrix, giving nothing to the charitable 
use. Commissioners under the 43d Elizabeth, estab- 
lished the charitable use, and their decree was excepted 
toin Chancery. Lord Ellesmere confirmed the decree, 
on the ground that the children and kindred had © 
no title in such a case, but by way of charity, and that 
the priority belonged to the charitable use. His lan- 
guage is this: “The goods in the hands of the admin- 
istrator are all for charitable uses, and the office of the 
ordinary and administrator is to employ them in pious 
uses. The children or kindred have neither property 
or pre-eminence, but under the title of Charity, and the 
preference ought not to have been given to the kindred 
of the creditor before the charity, and still less to the 
kindred of the administratrix.” 

It thus appears, that a systematic distribution to 
charitable uses, of the same description as those in the 
statute of 43 Eliz. was the rule of the common law in 
the case of intestate personalty. That it was abused 
by ordinaries and administrators, is probable enough, 
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but such an objection is futile. The principle was 
there, grounded and rooted in the Constitution of the 
common law; and it would be idle to ask whether a 
testator could have lawfully devised to charitable uses, 
the part that he might dispose of by will, when if he 
made no will, the law disposed of it in that way. 

But further, the principle, and even the forms of char- 
itable uses, was engrafted upon the old English tenures 
of real estate. 


By the ancient common law, a man could not alien 
lands which came to him by descent, without the con-— 
sent of the heir; but he might give a part of them in 
frankalmoigne or freealms. Co. Litt.94,b. Littleton 
says “such tenure first began im old time,’ and he 
died in 1481. Litt. Sec. 133. 


The charitable use in this tenure, was to pray for 
the soul of the donor or his heirs if dead, and for their 
prosperity if living. Co. Litt. 95, b. 96, a. Litt. Sec. 136. 


The donee was obliged of right to perform this use; 
and the remedy, if it was not performed, was before the 
ordinary, or special visitor if one were appointed, unless 
the king was the giver, and then it was in Chancery; 
but it could not be remedied by distress, because the 
amount was not certain. Litt. Sec. 136, Co. Litt. 96, a. 


Tenure by divine service, another of these tenures be- 
gun in old time, was of this sort;—“as to say mass for 
the soul of the giver every Friday—or, to distribute in 
alms to an hundred poor men, an hundred pence on such 
GOON ae Litt ed CCAO/ 


Here is a charitable use open to all the objections of 
the complainants’ bill. If any charitable use can be 
called “vague, uncertain and indefinite’ such as “no 
existing or possible person can have a vested right in, 
either at law or in equity,” it is this. No one of the 
hundred poor men could be ascertained except by se- 
lection and payment, and yet this was certain enough 
for anold English tenure. It had moreover four reme- 
dies at law; distress and avowry by the lord, Co. Litt. 
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96, b.; a contra formam collatioms under Stat. West- 
minster 2d, 13 Edw. 1, c. 41, 2 Inst, 456; a cessavit by 
the lord under the statute of Gloucester, 6 Edw. 1, c. 4, 
to recover back the lands, if the alms were withdrawn 
for two years: 2 Inst. 456, 2 Inst. 295: and covenant 
upon the deed. Fitz. N. B. 483. The charity was a 
perpetual trust; and the tenant could not prevent 
judgment in the cessavit by tender, because the alms 
belonged to the poor, and not to the lord of whom the 
land was holden. 2 Inst. 460, (13.) 

There were many tenures of the same kind, that is to 
say by divine service, to which different charities were 
annexed. Lord Coke enumerates some of them in 
Bruerton’s case, 6 Rep. 2, a. to show, that by reason of 
the favour extended to them, if the lord purchased parcel 
of the land, yet the whole service remained; as “if one 
holds to marry a poor virgin yearly: quia opus charita- 
tis” or “to find a preacher in such a church, or to pro- 
vide the ornaments of such a church: quia opus devo- 
tionts et pietatis.” He repeats the same in Co. Litt. 149, 
a. adding the case of a tenure pro opere charitatis, “to 
bind a poor boy apprentice.” Brooke in his abridgment 
extends the cases still further. ‘If a man, before the 
statutes of Owa Emptores terrarum, had made a gift of 
land in fee to repair a bridge, or to guard a castle, or to 
marry annually a poor virgin of S, this is a tenure, and 
the donor may distreyn and make avowry, and it is not 
a condition.” Bro. Abr. 2d part. 261, Tenures, 53. 

Charitable uses have therefore these clear marks of 
their validity, in the history of the common law, that 
they were the only objects of distribution in cases of 
intestacy, and where the support of two English tenures, 
which Littleton says began in old time. 

Look now at the respect shown to them in several of 
theold English statutes, the declaratory law, most plainly 
recognizing them as valid, and as worthy of all favour. 

One of the most striking of these statutes, is of a date 
as early as 1324, the statute 17 Edw. IJ. Stat. 3. De 
Terris Templariorum, 1 Pick. Stat. 385. 
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The military order of Templars, having for good or 
bad reasons been suppressed in 1312, their lands, which 
were held of the king and divers other lords in the king- 
- dom by the services of relieving the poor, maintaining 
hospitality, celebrating divine service, the defence of the 
Holy Land, and other services, were seized into the 
hands of the king and other lords of the fees, who chal- 
lenged the lands, that they ought to revert to them as 
their escheats. Whereupon ina Parliament held in the 
17th year of the king, ‘“‘great conference was had before 
the king himself, in the presence of the prelates, earls, 
barons, nobles and great men of the realm, and others 
there present, whether the foresaid lords of the fees, or 
others which held the lands that were the foresaid Tem- 
plars’, as is aforesaid, might retain them by the law of 
the realm, and with safe conscience. Whereupon the 
greater part of the king’s council, as well the justices as 
other lay persons being assembled together, the said jus- 
tices affirmed precisely, that our lord the king and others, 
lords of the fees as aforesaid, might well and lawfully by 
the laws of the realm, retain the foresaid lands as their 
escheats:” but they answered nothing as to the “safe 
conscience: and then the statute proceeds to say, that 
“it seemed good to our lord the king, the noblemen and 
others assembled in the same parliament, for the health 
of their souls, and discharge of their consciences, that 
whereas the said military order of Templars was origi- 
nally instituted for the defence of Christians, and the 
universal holy church, subversion of the enemies of 
Christ and Christians, and canonized to the augmenta- 
tion of the honour of God, and liberal alms-giving, the 
said lands, according to the wills of the givers, shall be 
assigned and delivered to other men of most holy reli- 
gion, to the intent the fruits, obventions and profits of 
the same, may be converted and charitably disposed to 
godly uses;” and thereupon the statute enacted that all 
the lands which were of the Templars at the time of 
their dissolution, should be assigned and delivered to 
the order of the brethren of the Hospital of Saint John 
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of Jerusalem, to be held by the same services by which 
the Templars held the same,“as in relieving the poor, 
in hospitalities, in celebrating divine service, defence of 
the Holy Land, and in all other offices and services be- 
foretime due, by whatsoever names they be called, so 
always that the godly and worthy will of the foresaid 
givers be observed, performed, and always religiously 
executed.” 

Another proof may be drawn fromthe uniform course 
of the English Parliament, in prosecuting the two great 
controversies which successively engaged the attention 
of the Crown, from the beginning of Henry III. to the 
reign of Elizabeth—Mortmain and Superstitious Uses. 

The religious houses drew too much land away from 
feudal services, for the pre-eminence of the nobility and 
of the king. Superstitious uses strengthened too much 
the power of the Church of Rome and her clergy, for the 
security of the Reformation. Assaults, increasing in 
vigiour and severity, were successively directed against 
them both, until they fell; and when they had fallen, it 
was not difficult to perceive among the ruins, the wreck 
of many noble charities, by which the kingdom had been 
relieved from the burden of the poor, one of the heaviest 
which the civil administration has since had to sustain; 
and which in a state of separation from the principle of 
charity, it has never effectually sustained either for the 
payer or the receiver. 

Until after this memorable contest had continued to 
nearly the end of Henry the VIIIth’s reign, there was no 
legal provision for the poor. None was made, because 
none was required. The religious houses endowed for 
charitable, or if the name is preferred, for superstitious 
uses, were in substance alms-houses for the poor, hospi- 
tals for the sick, and schools for all the learning of the 
times. These charities were dispensed in connection 
with religion, and as parts of a religious administration. 
The religion with which they were connected may have 
been bad—that is a point that I do not discuss—but the 
working of it in this respect was good; and it is most 
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certain, that a purely civil administration has never since 
been able to do it with half the efficacy to the poor, nor 
with a tithe of the convenience to the public. The 
principle of charity has been sacrificed in the change, 
and the Christian bond between rich and poor almost 
irrecoverably broken. 

The Parliament of England was never insensible to 
the good which they were impairing, while they were 
undermining what they thought was bad. There was 
never at any time an enmity on their part to these char- 
itable uses for succour and instruction. The Lords and 
King wanted to sustain their own revenue and power, 
and the king finally, for his own reasons, determined to 
maintain his supremacy. The incidental effect of dis- 
turbing charitable uses, they at all times regretted, and 
endeavoured to obviate. Whether their endeavour was 
effectual, it is not material to this cause to consider; 
but it is material to show, that the proceedings of Par- 
liament during the contest, furnished irrefragable evi- 
dence of their favour and sanction to charitable uses, 
and of their desire to sustain them for the public good. 

I mean to give the statutory history only, because it 
is of a character to hold a place in an argument upon 
the law of charitable uses. 

The last Mortmain statute aimed at the religious 
houses, was the statute of 15 Ric. IJ, c.5,in 1391. This 
statute compelled them to amortize their lands by the 
license of the Lords and Kings, before the feast of St. 
Michael then next, or to sell them to some other use, on 
pain of forfeiture. 

At the end of a hundred and seventy years from the 
9 Hen. III, when the attack may be said to have begun, 
the evil to the poor from this legislation came to be 
seriously felt—and the very next statute, 15 Ric. IT, c. 
6, contained a provision, though a feeble one, in allevia- 
tion of it. 

It enacted that in every license henceforth made in 
Chancery, of the appropriation of any parish church, it 
should be expressly contained, that the diocesan should 
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order, according to the value of such churches, a conven- 
ient sum to be paid yearly of the fruits of the churches, 
by those that have the churches in proper use, and their 
successors, to the poor parishioners of such churches, m 
aid of their living forever. 2 Pick. Stat. 314. 

An appropriation is the perpetual annexation of a 
living or advowson to a spiritual corporation; and this 
statute was therefore an order by Parliament, that every 
spiritual corporation should hold the parsonage house, 
the glebe and the tithes, thereafter acquired, charged 
with a charitable use for the poor of the parish. 

Eleven years afterwards, in 1402, the Statute 4 Henry 
IV, c. 12, followed up the design of the previous statute, 
by annulling all that had been done contrary to it, and 
by enacting that in every church to be appropriated, 
a secular person should be ordained vicar perpetual, 
“canonically institute and induct in the same,” and 
conveniently endowed at the discretion of the Ordinary, 
to do divine service, to inform the people, and to keep 
hospitality there. 

Twelve years after this, in 1414, the statute of 2 
Henry V, ch. 1, 3 Pick. 8, sets forth a true but frightful 
picture of the dilapidation into which charities had 
fallen. 

“Forasmuch as many hospitals within the realm of 
England, founded as well by the noble kings of this 
realm, and lords and ladies, both spiritual and temporal, 
as by divers other estates, to the honor of God and his 
glorious mother, in aid and merit of the souls of the 
founders, to the which hospitals the same founders have 
given a great part of their moveable goods for the build- 
ing of the same, and a great part of their lands and 
tenements, therewith to sustain impotent men and 
women, lazars, men out of their wits, and poor women 
with child, and to nourish, relieve, and refresh other 
poor people in the same—by divers persons, as well 
spiritual as temporal, are withdrawn and spent in other 
use, whereby many men and women have died in great 
misery for default of aid, living and succor, to the dis- 
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pleasure of God, and peril of the souls of such manner 
of spenders’—the statute proceeds to order a commis- 
sion of inquiry by the Ordinary, of all hospitals of the 
king’s foundation, returnable into Chancery, and as to 
other foundations, that they should be corrected and re- 
formed by the Ordinaries themselves. Here is the first 
commission of charitable uses, and its design, like the 
last in 43 Eliz., was not to create, but to restore them. 

The civil wars of England which immediately suc- 
ceeded, had little effect to build up charities. For the 
time, they supplied occupation for the poor, but finally 
multiplied their numbers and their miseries. 

“When Henry VIII began his assault upon the suprem- 
acy of the Pope, the increase of the poor, and the abuse 
and decay of charitable uses, had not yet obtained direct 
parliamentary redress; but the statute of superstitious 
uses in the 23d of his reign, would appear to have 
accelerated the crisis. 

The statute 23 Henry ITI, c. 10, 1231, 4 Pick. 239, 
was a political measure, adopted before all possibility of 
reconciliation with the Church of Rome was at an end, 
but with a purpose on the part of the king, to bring on 
a separation of the churches, if he should not bend the 
pontiff to his will. It was intended to serve as a menace, 
while at the same time, in case of need, it would admit 
of explanation; and hence the doubt that long prevailed, 
whether its equivocal language did not destroy, and was 
not meant to destroy, good charitable uses, as well as 
superstitious uses, if they were made to an association 
or company of men. It was not until the 14th Novem- 
ber, 1532, that the king was privately married to Anne 
Boleyn, nor until the 25th of his reign in 1534, that his 
supremacy was declared by Parliament. His laws, upon 
all subjects connected with religious property, became 
after that event remarkably explicit. 

The effect of 23 Henry VIII was however to beget a 
universal distrust, to deter everyone from making fresh 
donations to charitable uses, and to encourage them in 
plundering as far as they could in privacy, such as had 
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already been instituted. The consequence was that four 
years afterwards, in the 27th of the king, Parliament 
had to pass the first poor law of England, 27 Henry VIII 
c. 25, 1535, 4 Pick. 387; a horrible evidence of the 
barbarity of the times—for the statute ordered the beg- 
gar who was able to work, to be whipped back to the 
place where he was born, or had last lived for the space of 
three years, there to get his living by compulsory labor, 
and if he repeated his offence, to have the gristle of his 
right ear cut off, and for the third offence to be adjudged 
and executed asa felon. Miserable transition from the 
charity of the religious houses, to the charity of the law! 
Miserable necessity, if it was a necessity, of abandoning 
the succor of the poor and the sick, by considerate, 
reflecting, religious charity, and of assuming it by the 
State as a public, political burden? 

Henry busied himself little during the rest of his reign 
with building up anything. In the 37th year he made 
his fatal assault upon the religious houses, which left 
little more to be done inthis way. 37 Henry VIII., c. 4, 
bel veel’. 

His son, a young prince of more tender conscience, 
did not confine himself to completing the ruin of the 
monasteries and charities, but looked with strong emo- 
tion at the mischief that was involved in it, and endeav- 
oredinparttorepairit. By the 11th and 12th sections of 
an Act passed in the first year of his reign, “The Act 
for Chantries Collegiate,” 1 Edw. 6 ch. 14, 5 Pick. 267. 
commissioners were ordered to inquire what money or 
profit any poor person or persons, by conveyance, will 
or otherwise, had or enjoyed out of any college, free 
chapel or chantry, seized to the use of the king; “and 
thereupon to make assignments and orders in such 
manner, as that all such said money profit and com- 
modity should be paid to poor people forever, according 
to such assurance, composition, will, devise, or other 
thing had or made for the same, and to appoint lands 
for the maintenance and continuance of the same for- 
ever; and also to appoint to fraternities, brotherhoods 
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and guilds, lands, tenements and hereditaments, towards 
and for maintenance of piers, jetties, walls or banks, 
against the rages of the sea, havens and creeks’ —an- 
other head of charitable uses, as has been shown. And 
also if the priest or incumbent of the chantry ought to 
have kept a grammar school or preacher, to assign lands 
for the maintenance of a preacher or schoolmaster, to 
- remain and continue in succession forever, for and 
towards the keeping of a grammar school or preaching, 
and for such godly intents and purposes, and in such 
manner and form as the commissioners should appoint. 
Lord Eldon has declared his opinion that one great ob- 
ject of this statute, in dissolving chantries, was the pur- 
pose of instituting free grammar schools. It is the 
highest evidence that such schools were previously of 
indisputable validity as charities. Attorney General v. 
Earl Mansfield, 2 Russ. 522, Boyle 263. 

Another section puts this duty to the commissioners 
with the deepest solemnity of language, as the highest 
religious obligations. ‘The said commissioners and 
every of them that shall take upon him the execution of 
any of the said commissions, shall be bound, as they will 
answer before God, to execute the commission to him 
and them directed, beneficially towards the poor people, 
concerning the said assignments, and also towards the 
maintenance of piers, jetties, walls or banks, against the 
rages of the sea, havens and creeks.” Sec. 13. 

A statute of the 2 and 3 Edw. 6, c. 5, shows that the 
decay of charitable uses had become a crying evil; for 
the king had by this statute to surrender his own fee 
farms for three years, to remedy it—requiring them to 
be bestowed about repairing of walls, bridges, setting 
the poor on work, or other good deeds. 5 Pick. 299. 

The succeeding reign of Mary, while it undid a large 
part of what her father and brother had done, did not 
disturb the charities which had thus survived the down- 
fall of the religious houses. On the contrary, the 1 Phil. 
& Mary c. 8, in 1554, 6 Pick. 34, which restored the 
Church of England to Rome, recites “that after this 
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reconciliation and unity of this noble realm to the body 
of Christ’s Church, it is to be trusted, that by the abun- 
dance of God’s mercy and grace, devotion shall increase 
and grow in the hearts of many of the subjects of this 
realm, with desire to give and bestow their worldly 
possession for the resuscitating of alms, prayer, and 
example of good life in this realm, to the intent such 
godly motions and purposes should be advanced;” and 
enacts, that lands to any extent may be given to spiritual 
corporations without license for twenty years there- 
after, and that the donors may reserve a tenure in 
frankalmoigne or a tenure by divine service, and have 
all remedies and actions for and upon the gifts or devises 
and tenures, in like manner and form as was used be- 
fore the statute of Quia Emptores terrarum. Sec. 51 
to 54. 

This, however, was not sufficient to meet the evil. 
Queen Elizabeth had to walk in the same path. In 
1597—the 39th of her reign—the Parliament author- 
ized any person or persons seized of an estate in fee 
simple, their heirs, &c., by deed enrolled in Chancery, to 
erect and endow hospitals, Matsons de Dieu, and abiding 
places or houses of correction, as well for the sustenta- 
tion and relief of the maimed, poor, needy or impotent 
people, as to set the poor to work, such hospitals to be 
named by the founder, to be bodies corporate forever, 
and to be ordered, directed, and visited as the founder 
should devise or establish in writing, his rules not being 
contrary to the laws of the Realm, and the limitation of 
the endowment of such houses, not exceeding the yearly 
value of two hundred pounds beyond reprizes. 39 Eliz. 
c. 5,7 Pick. 2. Although this statute, being an experi- 
ment, was cautiously limited to twenty years, it was 
made perpetual by 21, Jac. 1 c. 1, and was part of the 
settled legal policy of England, until the 9 Geo. 2, c. 36, 
the Mortmain Act of 1736. 

This was but one measure of the Queen, now keenly 
alive to the necessity of looking up the charities of for- 
mer days, and setting them once more on their feet. 
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The prostration of the monasteries had cast the poor 
and ignorant upon the public at large, the cold humanity 
of parish workhouses. The predatory spirit which had 
marked the public policy of Henry the VIIIth, had also 
no doubt pervaded his subjects of all religions and of no 
religion; and by public violence and private fraud, the 
great mass of these charities had been misappropriated. 
Their legal validity was no more questionable than their 
piety; but in the great public contest for property as 
much as for power, which had agitated the Sovereigns 
of England for so long a period, what wonder is it that 
their subjects had caught and diffused the infection? 
Hence the necessity of the two great statutes of Eliza- 
beth, on the subject of charities, so often quoted, and 
the motive of which has generally been so little under- 
stood, the 39 Eliz. 6, which immediately followed the 
Hospital Incorporation Law, and the 43 Eliz. c. 4, com- 
monly called the Statute of Charitable Uses. The 
design of neither of them was to make any thing valid 
that was not valid before, nor to select any charities 
whatever as being alone entitled to the sanction and 
protection of law. Their very titles are an answer to 
the suggestion. The 39 Eliz. is entitled “An act to 
reform deceits and breaches of trust touching lands 
given to charitable uses.” The 43 Eliz. is entitled “An 
act to redress the nusemployment of lands, goods, and 
stocks of money heretofore given to certain charitable 
uses.” The object of both was to bring to the light, and 
to preserve forever, these blessed charities for the poor, 
the uneducated, the sick, and the public weal generally, 
which, in the venal struggle for feudal tenures, and in 
some personal respects, the equally venal struggle for 
religious supremacy, had fallen a sacrifice to public and 
private pillage. 

The preamble of the 39 Eliz. recites, that ““Whereas 
divers Colleges, Hospitals, Almshouses, and other places 
within this Realm of England, have been founded and 
ordained, some of them by the Queen’s most excellent 
majesty, and by other her noble progenitors, and some 
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by other godly and well-disposed persons, for the chari- 
table relief of poor, aged, and impotent people, maimed 
soldiers, schools of learning, orphans,and for such other 
good, charitable, and lawful purposes and intents: and 
whereas divers lands, tenements, hereditaments, leases, 
goods and chattels have been given, limited and appoint- 
ed for the [said] charitable good and lawful uses, in- 
tents and purposes, and also for reparation of highways, 
amendment of bridges and sea banks, for the mainten- 
ance of free schools and poor scholars, as also for the 
relief and preferment of orphans and fatherless chil- 
dren, and such like good, lawful and charitable uses, 
which lands, tenements and hereditaments, goods, leases 
and chattels have been and are still like to be most un- 
lawfully and uncharitably converted to the lucre and 
gain of some few greedy and covetous persons, contrary 
to the true intent and meaning of the givers and dis- 
posers thereof : to the end such godly and charitable pur- 
poses and uses may be from henceforth observed and 
continued according to the true intent and meaning of 
the givers and founders thereof, and according to the 
true intent and meaning of any of the aforesaid good, 
godly and charitable uses and intents,’”’—the statute then 
proceeds to authorize a commission from the Lord 
Chancellor, or Lord Keeper, to the Bishops of the dio- 
ceses, and to other persons of good sound behavior, to 
inquire of such gifts and abuses, and after inquiry to 
set down such orders, judgments and decrees, as that 
the said uses may be truly observed. 

The statute of 43 Eliz. has a recital of similar import, 
which from its being better known, it is not necessary 
to-récite: 

The two statutes differ from each other mainly in 
this, that the first is wiversal, comprehending charities 
of every kind—the latter comprehending only certain 
charities as requiring the benefit of the special remedy 
by commission. They differ also in some few subordi- 
nate provisions not material to be detailed. 2 Gibson’s 
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A reference to one other statute is necessary to com- 
plete the enumeration, the statute of 7 Jac. 1, c. 3, 7 
Pick. 218, which provides the same remedy by commis- 
sion, for moneys given or to be given for the binding 
out of poor children as apprentices to needful trades 
and occupations, and regulates such apprenticeships, 
as being “good and godly purposes,” and such from 
which “‘no doubt there will ensue the exceeding good of 
the Commonwealth in general.” Shelford on Mort. 819. 

Is it possible to give a higher testimony to the validity 
of charitable uses at common law, than this reference to 
English statutes? And do they recognize any descrip- 
tion of charity whatever, as more certain, lawful, good, 
or godly, than that of Mr. Girard, which is devoted to 
the poor, to the orphan poor, to the uneducated poor, 
and which, after maintaining and instructing them to a 
competent age, consummates the charity, by binding 
them out to occupations by which they may establish 
themselves in life, and from which “no doubt there 
will ensue exceeding good to the Commonwealth in 
general.”’ 

As a matter of like tendency to prove the validity of 
charities at common law, I may advert finally to one of 
a professional character, which has contributed more 
than any other institution to the scientific knowledge 
and development of the law, and which from its con- 
nection with this great and enduring public interest, has 
continued unchanged amidst the ever-varying changes 
of five hundred years. The Inns of Court, in London, 
are charities, as are likewise the Inns of Chancery. 
Their property is held by individual trustees for selected 
members, and so they have been from before the time 
of Fortescue, who wrote the De Laudibus at the end of 
the 15th century, at which time they were already of 
such mature age, that he says there were in the four 
Inns of Court, the Hospitia Majora, about 800 students, 
and in the ten Inns of Chancery, the Hospitia Minora, 
an hundred students each at the least. Fortesc. de Lau- 
dibus, c. 49; Shelford on Mort. 33, 392. 
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2. THE OPINIONS OF LEARNED JURISTS, are the next 
head of proofs; and of these, which might be multiplied 
to any extent, I shall cite but three, one of them from 
a commentator before the age of Elizabeth, one from the 
beginning of the last century, and the last from an emi- 
nent Chancellor, whose error in regard to the Jurisdic- 
tion of Chancery over Charitable Uses, may be said to 
have occasioned the present controversy, by having 
been in some degree the cause of the first deviation of 
the law of charities in this Court, from what I shall 
prove to have been its accustomed path from time 
immemorial. 


Doctor & Student, c. 39, p. 224. “If a priest have 
won much goods by saying of mass, whether he may 
give those goods, or make a will of them.” 


One inquiry in this chapter is, whether there be any 
difference between the power of a spiritual person,—a 
clerk—over what he has by reason of his church, and 
what he has by reason of his person. 


The student says there is great diversity according to 
the law of the church, as it is stated in the Summa 
Rosella, between the two kinds of goods, so that he may 
not dispose of them both with equal freedom; but 
instead of treating of this, he says he will a little touch 
“what spiritual men may do with their goods after the 
law of the Realm.” 


As to a “parson of a church, vicar, or chantry priest, 
or ‘such other, all such goods as they have, as well such 
as they have by reason of the parsonage, vicarage, or 
chantry, as that they have by reason of their own per- 
son, they may lawfully give and bequeath where they 
will, after the common law; and if they dispose part 
among the parishioners, and part to the building of 
churches, or give part to the ordinary, or to poor men, or 
in such other manner as is appointed by the law of the 
church, they offend not therein, unless they think them- 
selves bounden thereto by duty, and by authority of the 
law of the church, not regarding the king’s laws; for if 
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they do, it seemeth they resist the ordinance of God, 
which hath given power to princes to make laws.” 

This is clear to the point, that such charitable gifts 
were good by the king’s laws, and not merely by the law 
of the church, which did not give the rule in England. 

Sir Jeffrey Gilbert says: “The limitation of a use to 
the poor of the parish of Dale, is good, though no cor- 
poration; for though they are capable of no property at 
the common law, in the thing trusted, because the rules 
of pleading require persons claiming to bring them- 
selves under the gift, and no indefinite multitude, with- 
out public allowance, can take by a general name, yet 
they are capable of a trust; for here the complainants 
do not derive to themselves any right or title to the 
estate, but show that it has been abused and misem- 
ployed by the owners, contrary to conscience.” Gilbert 
on Uses, 88, Sugden’s Ed. He repeats the same at 
page 405. 

Lord Chancellor Loughborough, in the Aittorney Gen- 
eral v. Bowyer, 3 Ves. Jr. 725, speaking of Porter’s case 
in 1 Reports says, that “the authorities referred to by 
Lord Coke, who argued it, are authorities from ante- 
cedent cases in which this doctrine was established, that 
if a feoffment is made to a general legal use, not a super- 
stitious, not a bad use, but a legal, moral and proper use, 
though indefinite, though no person is in esse who could 
be the cestui que use, yet the feoffment is good, and if 
it was bad, the heir of the feoffor would have been 
entitled to enter, the legal estate remaining in him. 
Several instances were mentioned of a general indefinite 
purpose, one from Bendloe, a feoffment to the use of the 
poor indefinitely. No use could be more general, or 
could less produce a certain person to whose use it could 
be said to enure; but the common law held that the use 
being good, the estate well passed, and there was no 
right in the heir of the feoffor.” “The same point in 
effect was determined in the case of Sutton’s Hospital; 
for Sutton had made the conveyance by bargain and 
sale, without having obtained a previous license, and a 
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previous incorporation. The bargain and sale were 
antecedent. Therefore the argument was, that the 
heir at law of the bargainor was entitled to enter. He 
brought an ejectment; and if the argument was well 
founded, that because there was no estate to which the 
bargain and sale could relate, it operated nothing, and 
was for a general and indefinite purpose, his entry was 
good. It was held that it was not void, but was a good 
conveyance of the land. Though the corporation was 
not in existence, the purpose being good, the heir of the 
bargainor had no interest in the land.” ‘Then how 
does this case stand, if these were good uses, and bar- 
gains and sales, or feoffments to such uses, would have 
taken the estate completely out of him, and so have 
barred the heir. An appointment by will, if the purpose 
described by the will is good, 1s a good use at common 
law. If the trust is to be executed in this court, this court 
by the power it has, and the jurisdiction over trusts, 
ought to prevent the heir at law from claiming any 
right.” 

Nothing can be more clear, or more accurate. How 
consistent it is with the previous dictum to which I am 
hereafter to refer, is another matter. 

3. DEcts1ions AT ComMoN LAw.—I am bound to say, 
that I have not been able after a careful research, to 
find a single case in which the validity of a charitable 
use generally, has ever been directly decided. It would 
perhaps be as easy to find a case in which it was directly 
decided that an estate to a man and his heirs is a fee 
simple. The validity of such uses in the abstract has 
never been questioned. They have been held good 
against certain objections, or they have been assumed 
by the courts to be good, or their general validity is the 
admitted basis of argument by counsel on both sides, 
and it is in one of these forms that their validity has 
been established. The theory of the complainants’ 
counsel, that before the statute of 43 Eliz. all of these 
indefinite charities, as they are called, were given to 
monasteries or incorporated bodies, and that charitable 
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uses to others began with that statute, is destitute of 
any, the least, support in fact. 

One of the earliest cases is in the Book of Assizes, 38 
Edw. 3, ch. 3, A. D. 1363. “An assize of novel dis- 
seisin was brought against A, who pleaded to the assize, 
and it was found by verdict, that the ancestor of the 
plaintiff devised his lands to be sold by the defendant 
who was his executor, and to make distribution of the 
moneys for his soul.” I have already shown that a de- 
vise pro anima was a charitable use, distributable accord- 
ing to a certain order, among the poor and other objects 
within the general description of charity. “And it was 
found that presently after the death of the testator, one 
tendered a certain sum of money for the lands, but not 
to the value, and that the executor held the land in his 
own hand, and took the profits for two years, without 
doing any thing for the soul of the deceased. Per Mow- 
bray. The executor in this case is held by the law to 
make the sale as soon as he can after the death of the 
testator, and it is found that he refused to make the 
sale, and so there was a default in him. And also by 
force of the devise he was bound to have applied all the 
profits of the tenements to the use of the dead, and it is 
found that he took them for his own use. And so there 
is another default. Wherefore it was awarded that 
plaintiff should recover, &c.” 

Lord Coke cites this case to prove that a devise ad 
vendendum makes a condition. It was a condition sub- 
sequent—and a lawful condition subsequent—otherwise 
the devisee’s estate was absolute. 1 Inst. 236, b; 1 Shep. 
Touch. 129; 1 Inst. 206, b; Bac. Abr. Condition K.; 
Poor v. Mial, 6 Madd. 32; Boyle, 364. Sir Thomas 
Shewell’s decision in Bland v. Wilkins, 1 Bro. Ch. Rep. 
61, (note, ) has not been followed. 

Perkins, 563. If a man seized of land devisable in’ 
fee, deviseth the same unto I. S. clerk, upon condition 
that he shall be a chaplain, and shall sing for the soul 
of the devisor all his life, and that after his decease the 
land shall remain to T. S. mayor of S., and his suc- 
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cessors, to find a chaplain perpetually for to sing for the 
soul of the devisor, and the devisor dieth, and I. S. 
being of the age of twenty-four years, entereth and 
holdeth the land for six years, and is not a chaplain, 
the heir of the devisor may enter for the condition 
broken, and yet the remainder shall not be defeated, 
but shall take effect after the death of the devisee for 
life.” Perkins adds a tamen quere—not as questioning 
the validity of the charitable use in remainder, but as 
to the effect of the entry, as avoiding only the estate for 
life, and not the whole estate. 

Anderson 43, 3d Eliz., Annis’s case. I. S. Annis, 4 & 
5 Philip and Mary, devised all -his lands to eight per- 
sons, and their heirs, to the use and intent and upon 
condition to find a priest to celebrate for his soul and 
other souls, as long as the laws of the land will suffer; 
and if the law will not permit it, then to take the profits 
to the use of all the poorest people in six of the nearest 
parishes. And the justices held that this devise was 
not contrary to any statute of suppression, nor contrary 
to any other statute. The reporter adds, “Quzre the 
statute 23 Henry VIII. and consider it;” but this quere 
has been long since disposed of; for where a testator 
gives to a void use, and if the first be unlawful, then to 
a good use, the second use is good. Widmore v. Wood- 
ruffe, Ambl. 636; Attorney General v. Hartley, 4 Bro. 
Ch. Rep. 412; Attorney General v. Tancred, Ambl. 351. 

The Skinners’ case, Moore, 129, pl. 277; 24 & 25 Eliz. 
One Barton devised, 12 Hen. 6, to the masters and ward- 
ens of Corpus Christi, London, and to the parson of the 
Church of St. Jones of Walbroke, and their successors, 
five messuages in Wood Street, and four marks rent, 
upon condition to employ the annual profits. 1. To 
sustain poor men decayed through misfortune, or visited 
by the hand of God, who should inhabit the said houses; 
and the testator appoints that they should pray for the 
souls of King Henry VI. and his heirs, and for the soul 
of the devisor and his heirs and progenitors. 2. To pay 
six shillings and eight pence, and three shillings and 
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four pence, to the Mayor and Recorder of London, who 
should be present at an annual obit to be held by the cor- 
poration. 3. To pay eleven marks annually to the priest 
to chant for the souls, and three shillings and four pence 
for his robe. 4. To repair the houses. 

An information of intrusion was brought in the 
Exchequer by the queen, under statute 1 Edw. VI, for 
the dissolution of chanteries, with an averment of the 
use of this obit and stipends, within five years before 
the statute; and the point was, whether the crown 
should have the land, or only so much as was employed 
in the superstitious uses within the five years before the 
statute. 

The court held and adjudged that the principle pur- 
pose of the gift to the poor was charity to them, and so 
also were the repairs of the houses in which they were 
to live; though at the same time the principle purpose 
of the obit and priest was superstitious; and therefore 
that the queen could not recover the lands, though she 
might have so much of the profits as were to go to 
the superstitious uses. Wherefore judgment was given 
against the queen, who compromised with the Skinners’ 
Company. 

This case shows also that the Corporation of the 
Skinners’ Company, before the 43 Eliz., might be a 
trustee for the poor. 

Gibbons v. Maltyward and Martin, Poph. 6, 34 & 35 
Eliz. This was an ejectment for lands in Croxton 
and was one of a class of cases, instituted and decided 
about the same time, fixing the interpretation of the 23 
Henry VIII against superstitious uses. The statute 
stood in the way of charities, as its language was 
equivocal, extending literally to good uses as well as bad, 
and excepting, by proviso, two undoubtedly good uses 
particularly named. Charities were deemed essential to 
the Crown, and to the people; and as the repeal of the 
statute was not desirable, it was this circumstance, and 
not the want of a remedy in Chancery for charitable 
uses, that made an authoritative interpretation at law 


102 


necessary. To the courts of law it must have come at 
last, even had the proceeding been in Chancery. 

The will of Sir Richard Fulmerston devised that his 
executors should find a preacher to preach four times a 
year in the church of St. Mary, in Thetford, forever, to 
have ten shillings for each sermon; and he further 
devised to his executors and their heirs, certain lands 
and tenements, in Thetford, to the intent that within 
seven years after his decease, they should procure the 
queen’s license to erect a free grammar school in Thet- 
ford, forever, to be kept in a house erected on the land, 
and that they should assure three of the tenements to 
the schoolmaster and usher, and their successors for- 
ever, and the other for the habitation of poor people, two 
men and two women, forever. And for the maintenance 
of schoolmaster, usher, and poor people, he devised his 
tenements in Croxton, to his executors and their heirs, 
for the performance of his Will, for ten years, and 
afterwards to Sir Edward Clere and wife, and his heirs, 
on condition that within the ten years, they would assure 
lands to the said executors and their heirs, to the value 
of thirty-five pounds per annum, for maintenance of the 
preacher, schoolmaster, usher, and poor people, in the 
said house; and if they should make default, he devised 
the land in Croxton, to the executors, and their heirs, 
in trust, that they should dispose of them for the same 
purpose. 

Thomas, Duke of Norfolk, and Peacock, were 
executors, who refused the burden of the Will. The 
plaintiff was the heir at law of Peacock, the survivor. 
The testator died in 9th Elizabeth. 

The seven years passed without establishing the 
school, whereby the land in Thetford became forfeited 
for the condition broken, (but the trust was neverthe- 
less carried into effect in 7 Jac. 1, Case of the Thetford 
School, 8 Rep. 130.) The executors did nothing but 
renounce. 

Within the ten years, Sir Edward Clere made feoff- 
ment of land, to the value of thirty-five pounds a year, 
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to the surviving executor, for the use of the school, but 
with a condition contrary to the will—and no livery 
was made, whereby he broke the condition annexed to 
his estate. 

Peacock, the son, entered 32 Eliz. into the lands im 
Croxton, and demised to the plaintiff who entered, and 
the defendant, by command of Sir Edward Clere’s heir, 
entered upon him. 

The defendant contended—1. That the trust was 
void under 23 Henry VIII, the uses, though good at 
common law, being bad by that statute, which meant to 
destroy such good uses. 2. That the estate of the 
executors was void for breach of implied condition, in 
not providing a preacher within the ten years. 

The court held that the trust was not void under the 
statute—that the estate of the executors was a trust 
that remained in force, and not a condition that was 
broken, and gave judgment for the plaintiff. 

I have been more particular in the statement of this 
case, because this is the most remarkable of all the cases 
I have found at common law. It not only expressly 
decides that the Stat. 23 H. VIII did not prejudice the 
trust, and therefore that the use remained good as at 
common law, but it also decided that no omission by the 
devisee to enter during the ten years, the term of his 
first estate, prejudiced the trust; but that after renounc- 
ing the Will, and neglecting the trust for the ten years— 
and after breach of the condition in the devise to Sir 
Edward Clere, for not duly settling to the required value 
for the use, the heir of the executor might enter and 
recover the lands to execute his trust. The court was 
here upon the dividing line between the old and new 
law as to conditions and trusts. The devise to the 
executors for the term of ten years, to perform the 
testator’s Will, was held not to be a condition either 
express or implied, but a trust. In other like cases 
about the same time they were held conditions, and in 
38 Assizes, the devise ad vendendum which Lord Coke 
calls a condition, would now certainly be a trust. See 
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1Sug. on Powers, 6th edit. 121. Instead of the heirs 
taking advantage of it now, as was done in Porter’s 
case, the trust would be enforced in Chancery. See also 
Gibbons v. Maltyward, Moor, 594. 


Porter’s case, 1 Rep. 22, 34 and 35 Eliz. was an infor- 
mation in the Exchequer by the queen to obtain a 
decision on the 23 H. VIII, Nicholas Gibson died in 32 
Henry VIII, having devised the premises in question to 
Avis his wife and her heirs upon condition, that whereas 
he had built certain houses, convenient for a free school, 
the master of the same, and certain beadmen and bead- 
women, he willed that the said gift to his wife should 
take effect on condition, that with all convenient speed 
after his death, on the advice of learned counsel, she 
should assure, give and grant all his said land and 
tenements for the maintenance and continuance of the 
said free school, almsmen and almswomen, forever ; and 
that his wife should have all the rents and profits yearly 
during her life, bearing the charges of the said school, 
&c., as the same was then kept. The wife did not per- 
form the condition, but leased the premises for forty 
years, upon which the heir entered and conveyed to the 
queen. 

It was supposed in a former case in this court, Bap- 
tists’ Association v. Hart’s Exec’rs, 4 Wheaton, 35, that 
it was impossible to resist the conviction, that Chancery 
could not then afford any remedy for a charitable use, 
otherwise this trust would not have been suffered to re- 
main unexecuted from 32 Henry VIII, nor the attempt 
have been now made to enforce it by the awkward meth- 
od of an entry and conveyance by the heir. But that re- 
mark misconceives the object of the suit, which was to 
obtain a decision at law on the Statute. The delay in exe- 
cuting the trust, was owing to the language of the 23 H. 
VIII; and resort was had to the law, and not to Chan- 
cery, because in the first place the devise was on an ex- 
press condition, which in the then state of equity, might 
not have been regarded as a trust, but principally because 
the interpretation of 23 H. VIII was matter of law in 
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_ such a case for the law judges. Had it gone into 
Chancery, Chancery would have sent it to law for the 
opinion of the judges. 

The whole question was on the interpretation of 23 
H.VIII. The counsel for the queen argued that the use 
was good at common law, and the counsel for the lessee 
admitted it. They differed only as to the Statute. Coke 
and Egerton contended that the Statute did not apply, 
and therefore the use being good, the condition subse- 
quent was good, and the entry and conveyance to the 
queen good. The counsel for the lessee contended that 
the Statute meant to make good uses like these void, 
that the condition subsequent was void, and therefore 
that the wife’s estate was absolute, and her lease good. 
The judges resolved that the Statute 23 H. VIII did not 
extend to take away the good and charitable uses in the 
case, and that the condition for the causes stated, was 
broken, and therefore judgment was entered for the 
queen. Lork Coke is careful to state, that on the same 
day this point was resolved by Sir John Manwood, and 
all the Barons of the Exchequer, and by Sir John Pop- 
ham, and all the justices of the King’s Bench, which 
shows that the point was deemed of great public import- 
ance and interest. 

Certainly the decision of the court, and the full argu- 
ment of Coke and Egerton, show the undoubted validity 
of these uses at the common law; but they show nothing 
in regard to the remedy in Chancery, which was not 
sought, because it was not wanted; but which, if it was 
a case of trust, could have been had if it had been asked, 
as will be shown. 

Bruerton’s case, 36 Eliz. 6 Rep. 2, decides the validity 
of such uses, by deciding, or rather recognizing, the es- 
tablished principle, that in the case of entire services 
which are for works of charity, although the lord pur- 
chases parcel, yet the entire services remain; but where 
they are only for the benefit of the lord, by the purchase 
of parcel all is extinct. Charitable services are not 
only valid, but highly favoured as a public service. 
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Partridge v. Walker, 37 Eliz. Duke 360. Hill devised 
houses in London to the parson and churchwardens 
of St. Bride’s, to find forever his anniversary, appoint- 
ing upon it twenty shillings, which was a superstitious 
use, and “‘to pay to the poor five shillings and sixpence, 
in honorem et duplicationem annorum in quibus Christ- 
us vixit in terra.’ Adjudged that the land was not 
given to the king by 1 Edw. 6, because the last payment 
was good. 


This is another case of valid trust in a corporation 
for third persons, before statute 43 Elizabeth. 


Hewett v. Wotten, 21 Eliz. cited in Adams & Lam- 
bert’s case, 4 Rep. 109, b. Duke 469. The testator en- 
feoffed divers to use of his will, and willed that they 
should find a priest to sing mass in the Church of St. 
Mary’s every Sunday, and that they, out of the issues 
and profits of the land, should pay the priest two pence 
every week, and the residue to be employed upon books, 
vestments, and other ornaments of the church. Ad- 
judged, that the stipend to the priest being certain, and 
also joined with a good use, the land was not given to 
the king, but only the stipend which the priest had. 


Chebnall v. Whitton, 30 Eliz. cited 4 Co. 110 a. Ben- 
net Harlewyn, 36 Hen. 6, by his will in writing, devised 
to the Master and Brethren of the Guild of Drapers, 
three shillings and four pence yearly, to be employed 
for poor Brethren and Sisters of the same Guild, and a 
house in Fleet Street to the parson and churchwardens 
of St. Christopher’s Parish and their successors, to pay 
the said three shillings and fourpence annually, and 
threepence every week to a chaplain to pray for his 
soul :—and that they pay every week to three poor men 
of that parish, sixpence to pray for his soul, and after 
several other uses that were not superstitious, the resi- 
due to be kept in the treasury for repair and support of 
the tenements and the rebuilding thereof. Adjudged, 
that because the three shillings and fourpence to the 
poor, and the other uses of like kind, were good uses, the 
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finding of a priest to pray for his soul did not give the 
land to the king. 

This is another instance of trust in a corporate body 
for the poor, before 43 Elizabeth. 

Here then are ten cases, all before the 43 Eliz., all of 
a solemn character, and all of them incontestably clear 
to the point, that perpetual charitable uses for the 
poor,—for the poorest of the six nearest parishes,—for 
poor men decayed through misfortune, or visited by the 
hand of God,—to find a preacher in such a place,—for 
maintenance of master and usher of a free grammar 
school,—for a free school, almsmen and almswomen,— 
are good, lawful and valid uses by the common law of 
England. 

I need not say that there is no case in England, that 
has ever held such uses to be void. I do not say there 
is none to show that a legal estate to uses may some- 
times be void; but as to the uses themselves at common 
law, and until the Mortmain Statute of 9 Geo. 2, c. 36, 
there is not an instance. There cannot be one. The 
general law of England in matters of charity, thor- 
oughly carries out the language of the apostle, “Charity 
never faileth;’ and equity not only declares the same 
thing, but makes it effectual. 

This Court has extensively acted upon the principle, 
as being a principle of the common law of this Court, 
and the common law of many of the States. It has re- 
peatedly sustained dedications of land to public uses, to 
religious uses, to the use of church congregations, with- 
out deed, without writing, without trustee; and it is 
impossible to suggest a reason for this, independent of 
the doctrine of charities. Public uses of the kind sus- 
tained, are charitable uses. There is no other head 
under which they can come; and it is only under this 
head, that the Court has any principles to sustain them 
at all. They gave full effect to the principle of law in 
Howell’s Lee v. Barclay, from Pennsylvania, 6 Peters, 
498: Cincinnati v. White, from Ohio, 6 Peters, 431; 
McConnel v. Trustees of Lexington, from Kentucky, 12 
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Wheat. 582; New Orleans v. United States, from Louisi- 
ana, 10 Peters, 712; Kurtz v. Beatty, from Maryland, 2 
Peters, 256; Town of Pawlet v. Clark, 9 Cran. 202, and 
Society v. Town of Pawlet and Clark, 4 Peters, 480, 
from Vermont. In Inglis v. The Trustees of the Sailors’ 
Snug Harbour, 3 Peters, 99, it is clear that the Court 
was sitting uneasily under the Baptist Church case, as 
coming into conflict with all they had done in these 
cases, both before and afterwards. 

Under another point, I will show that the common 
law generally is the law of Pennsylvania. 

I am bound, however, to notice an objection of the 
complainants’ counsel, that the charitable use of the 
Orphan College, as it is established by Mr. Girard’s 
Will is opposed to Christianity, to rights of conscience, 
and to the Constitution and Law of Pennsylvania, of 
which Christianity is claimed to be a part; and there- 
fore that it is not one of those uses which are shown to 
be valid by the common law. 

There are three or four directions of the testator, in 
the 21st section of his Will, having a relation to this 
point, which it is necessary to state. They are as 
follows: 

“5. No orphan should be admitted, until the guardi- 
ans or directors of the poor, or a proper guardian or 
other competent authority, shall have given by inden- 
ture, relinquishment or otherwise, adequate power to 
the Mayor, Aldermen and Citizens of Philadelphia, or 
to directors or others by them appointed, to enforce in 
relation to each orphan, every proper restraint, and to 
prevent relatives or others from interfering with or 
withdrawing such orphan from the institution.” 

“7. They shall be instructed in the various branches 
of a sound education, comprehending reading, writing, 
grammar, arithmetic, geography, navigation, survey- 
ing, practical mathematics, astronomy, natural, chem- 
ical, and experimental philosophy, the French and 
Spanish languages, (I do not forbid, but I do not recom- 
mend the Latin and Greek languages, ) and such other 


109 


learning and science as the capacities of the several 
scholars may merit or warrant. I would have them 
taught facts and things, rather than words or signs; 
and especially I desire that by every proper means, a 
pure attachment to our republican institutions, and to 
the sacred rights of conscience, as guaranteed by our 
happy constitutions, shall be formed and fostered in 
the minds of the scholars.” 

“9. In relation to the organization of the College, 
and its appendages, I leave necessarily many details to 
the Mayor, Aldermen and Citizens of Philadelphia, and 
their successors.” ‘There are, however, some restric- 
tions, which I consider it my duty to prescribe, and to 
be, amongst others, conditions on which my bequest for 
said College is made and to be enjoyed, namely: I en- 
join and require that no ecclesiastic, mussionary, or min- 
ister, of any sect whatsoever, shall ever hold or exercise 
any station or duty whatever in said College; nor shall: 
any such person ever be admitted for any purpose, or as 
a visitor, within the premises appropriated to the pur- 
poses of said College.” 

“In making this restriction, I do not mean to cast 
any reflection upon any sect or person whatsoever ; but 
as there is such a multiplicity of sects, and a diversity 
of opinion amongst them, I desire to keep the tender 
minds of the orphans, who are to derive advantage from 
this bequest, free from the excitement which clashing 
doctrines and sectarian controversy are so apt to pro- 
duce. My desire is, that all the instructors and teach- 
ers in the College, shall take pains to instil into the 
minds of the scholars, the purest principles of morality, 
so that on their entrance into active life, they may from 
inclination and habit, evince benevolence towards their 
fellow creatures, and a love of truth, sobriety, and in- 
dustry, adopting at the same time such religious tenets 
as their matured reason may enable them to prefer.” 

Of these, the italicised direction in the 9th paragraph, 
which excludes all ecclesiastics from holding any sta- 
tion, or performing any duty in the College, and from 
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being visitors within the premises, gives, it is said, the 
death blow to this charity: in what way, under what 
interpretation, by what principle of the law of charities, 
or of any law, has not been developed, has not even been 
stated by the opening counsel. It is foreshadowed to us 
by solemnity of manner, by awful forebodings of a race 
of coming atheists, who are to dishonour their Creator, 
and by a pungent allusion to the marble palace, and the 
infidel training, as unfatherly gifts of a stone for bread, 
and of a serpent for a fish. But except as these meta- 
phors may teach us, we know nothing, absolutely 
nothing, of the way or manner in which it is intended 
from this direction of the testator, to frame, or state, or 
point a single legal proposition against the charity, 
which the counsel for the City are expected to meet, or 
which the learned Court are seriously to consider. 
We are to conjecture, to anticipate, to apprehend as 
well as we may, and to fear even more than we may 
apprehend; but as to definite and plain argument, or 
even statement, we have not had a word nor half a 
word upon the point: so that we go into this part of the 
case, as indeed we go into all other parts, an entirely 
new order of battle, especially for re-argument. The 
point, if it be a point, is a point of law, and not merely 
a theme for oratory, or for an eulogium upon the 
Christian religion, or on Christian ministers, whom no 
one has assailed or would assail, and for which and 
whom certainly the council of the City do not mean to 
admit, that they yield in true love and veneration, to 
any counsel here or elsewhere. If it be a point of law, 
with any parts or proportions, or claiming to have any 
such, we were entitled in all candour to see them, to 
handle them, to measure them, and if we had fallen 


after such a survey, it would have been at least a fairer 
fall. 

The question before the Court is and must be alto- 
gether a question of law, for the Court considers and 
decides no questions but questions of law. The judges 
will not entertain the inquiry, whether Mr. Girard’s 
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directions are expedient, or respectful to the clergy, or 
likely to make his school as profitable as other directions 
might have made it. All such questions are in this 
place coram non judice. We are confined here, and 
righteously confined, ‘‘to the law and to the testimony; 
‘and if we speak not according to this word, there is no 
light in us.” 

I have no pleasure in a public investigation of even 
points of law, that require me to speak upon the sub- 
ject of religion. Few men who think seriously in regard 
to it, are over ready to utter what they think in mixed 
assemblies. Few men who think with the greatest at- 
tention upon it, and are happiest in always expressing 
precisely what they think, are over willing to trust 
themselves with it, in a debate like this. In a contest 
for victory, we are not always masters of our language, 
not always perhaps followers of our principles. Though 
the subject and the duty we owe to it, require us to 
weigh our words “in scales of gold,” yet light words 
that will not bear the weighing, may thoughtlessly 
escape to our own prejudice, and what is much worse, 
words alloyed below the standard, may be hastily ut- 
tered, to the prejudice and dishonour of religion itself. 
I desire, therefore, if possible, to raise myself above 
these dangers, by treating this question as I have a right 
to treat it, as a question of law, to be submitted to the 
Court under the responsibility of my professional char- 
acter, and not under the guarantee of my religious 
opinions. I do not mean to make any profession of 
them, or to speak of them. I will not suffer my own 
conscience or my conscientious belief to be even named 
by me. My remarks will be addressed to the judicial 
conscience of the Court, and if I satisfy that, I can easily 
satisfy myself that the rest belongs to a different forum. 

With a reasonable, reflecting, and above all, a reli- 
gious man, I would cheerfully undertake the task of 
proving, that whether Mr. Girard was wise or unwise 
in the direction he has given, he did not mean either to 
dishonour religion, or to exclude it from his school. I 
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would undertake to prove it even to the complainants, 
who surely cannot be gratified by perceiving that their 
road to success is over the prostrate character of their 
kinsman and benefactor. But they would not believe 
me, if I intercepted their victory; and I should not 
cheerfully assume the task with any one who would 
make religion a stalking horse to steal away the bread 
of the orphan. I must therefore make the Court my 
judges both as to the motives of the testator, and the 
legal effect of his acts; and it is perfectly immaterial to 
me, whether his motives be or be not examinable, as 
entering or not entering into that effect. I will assume 
that they may be examined. 

The first inquiry is, by what rules or principles of 
interpretation this Will is to be tried. The wish, and 
the interest, and the necessity of the complainants. are 
clear. They all demand of counsel, that they shall im- 
pregnate this clause of the Will with dark and deadly 
poison, and then re-distil each word by their own fires, 
to drop a darker and deadlier poison over every clause 
and member of the whole instrument. They would no 
doubt precede the process by a sincere and eloquent 
tribute, to the benign spirit of Christianity, and to that 
self-denying body of men, its ministers, who alone by 
their ministrations of the gospel, and by the grace which 
it promises to their labours, have made, or can make the 
education of the poor or the rich a blessing to them- 
selves, or consistent with the welfare of society. The 
- Court would acknowledge this tribute to be as just as it 
was eloquent, and they would probably wait for its appli- 
cation to the case. The application, if it might be so 
called, would at length come in this, or something like 
this form.—Christianity is a part of the common law, 
and part of the common law of Pennsylvania. The 
Christian religion can be taught only by ecclesiastics, 
missionaries or ministers. By excluding them from the 
school and premises, the testator meant to hold up the 
Christian religion to derision, and its ministers to oppro- 
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brium. He meant to incapacitate his trustees for teach- 
ing Christianity to the pupils, by denying them the use 
of the necessary means. Nay, more—he meant to en- 
join them not to teach it, but to bring up the pupils in 
contempt of it—to cause infidelity to be taught in the 
place of it—and to send these young men into the world, 
at the height of their passions, not only without the least 
tincture of Christian morality, but with either deism or 
atheism as their conductor and guide. Such is the 
scheme which the testator meant to prosecute; and by 
it to establish a nursery of irreligion—equally in de- 
fiance of Heaven, andinscornofthelaw. That cannot 
be charity which has such a purpose for its end. The 
common law has never sanctioned such a scheme, and 
the law of Pennsylvania, of which Christianity is a part, 
must disown and reject it. 

The design, if fairly imputed, would deserve all that 
can be said against it. It would be difficult to find an 
advocate for it, here or any where. But the right and 
the duty of both the Court and the counsel for the Will 
still remain, after eloquence has done its best and its 
worst, to inquire whether as much pains have been taken 
to prove the design, as to denounce it. The cold ques- 
tion must be asked and repeated, and it must receive an 
answer. Where is such a design to be found in the 
Will? Of what words is it the fair interpretation? By 
what rule of interpretation is such a meaning to be ex- 
tracted from the words? Ina case of charity, and for 
the overthrow of a charity, are we to banish both charity 
and reason from the cause, and to fly into the air to the 
remotest distance possible from the universal standards, 
by which the wills of all men are to be tried? Are we 
to fly, and to expect that the grave judges of the Court 
will fly with us? 

Mr. Girard, in giving this direction, has used plain, 
familiar, and intelligible words. There is no ambiguity 
whatever in them. They have a clear definite mean- 
ing, which any man, learned or unlearned, may appre- 
hend; and it is one meaning, and neither more nor less. 
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He enjoins and requires, and this is all that he has said, 
and all that he means, that no ecclesiastic, missionary, 
or minister, of any sect whatsoever, shall ever hold or 
exercise any station or duty whatever in the said Col- 
lege, and that no such person shall ever be admitted for 
any purpose, or as a visitor, within the premises appro- 
priated for the purposes of the said College. This is a 
meaning as lawful as it is plain. We may think what 
we please of the injunction, as uncourteous, disrespect- 
ful, inexpedient. I will speak of these presently. But 
we cannot think—no one on the responsibility of his 
professional character will say—that what it thus plain- 
ly means to enjoin, is unlawful. In other words, no man 
will say that any ecclesiastic, missionary, or minister, 
of any sect whatever, has a lawful right to hold or exer- 
cise any station or duty in such a college, or to admission 
for any purpose, or as a visitor within the premises, 
against the will or injunction of the founder of it. If 
this exclusion be its meaning and end, and its whole 
meaning and end, there never was, and never can be, a 
more lawful injunction by the founder of a school or col- 
ege, be the consequences what they may. 

To infer it to mean a command to the trustees, to do 
or to omit something within the school, and upon the pre- 
mises, and in regard to the pupils, in reference to all 
which he has not said one word—and to infer more- 
over, that this something which he has not enjoined, or 
required, is against law and decency, and so unlawful 
and indecent, as to vitiate the very foundation of the 
school, is in my judgment an exposition as manifestly 
against the express words, as it is possible to imagine; 
and offends against common sense, as much as it does 
against all the conservative principles which the wisdom 
of ages has adopted for the protection of deeds and last 
Wills. It offends against that fundamental rule, that 
where there is no ambiguity in the words of a deed, 
there shall be no interpretation against their express 
meaning. It offends against that equally fundamental 
rule in the interpretation of wills, that they shall if 
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possible be so construed, as to make the intention con- 
sistent with the rules of law. These plain words are, 
on the contrary, so construed as to make them, in the 
notion of the objectors, inconsistent with law, and they 
are so construed only because such a meaning is incon- 
sistent with law. An interpretation so violent, unnatu- 
ral, and extreme, is in principle subversive of all wills, 
and of allauthorities in regard tothem. Here are plain 
words, giving out but one sense, both by their gram- 
matical and their legal construction; and yet conjecture, 
inference, subtlety of argument, are to extract from these 
elements some fifth essence, that will pass by derivation 
as a part of them, and yet possess a poison completely 
fatal to their lawful purpose. What Will can stand a 
process, that charges upon the material that has been 
tested, the poison that is in the tests? Surely no analysis 
had ever less respectable pretensions to accuracy. 

This will appear the more clearly by reference to the 
context, in which the motive of the restriction is assign- 
ed by the testator. 

He declares, that in making this restriction, he does 
not mean to cast any reflection upon any sect or person 
whatever ; but as there are such a multitude of sects, and 
such a diversity of opinion amongst them, he desires to 
keep the tender minds of the orphans, who are to derive 
advantage from the bequest, free from the excitement 
which clashing doctrines and sectarian controversy are 
so apt to produce. 

The motive was therefore to keep the minds of the 
pupils free from the influence of clashing opinions and 
sectarian controversy. The means adopted, were the 
exclusion of ministers of every sect from the College. 
By such a motive and such means, the end or object is 
as clearly limited and defined, as if he had expressly 
excluded all other ends—it is namely, to prevent the 
introduction of religious controversy into the school. 
The testator may have been wrong as to both the means 
and the end. He may have been unwise in thinking, 
that the excitement of religious controversy was bad 
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for the pupils—or that the indiscriminate admission of 
ministers would lead to it—or that their indiscriminate 
exclusion would prevent it. We have nothing to do 
with the truth or error of such opinions. He had a right 
to entertain them; as other men, for the government of 
themselves and their property, have a right to entertain 
the contrary. He was the only judge for himself and 
for his school. One thing, however, is certain, unless 
we read the Will backwards, that this was his meaning 
and purpose, and only this. 

Here is express affirmative declaration of motive, in 
addition to express affirmative appointment of means. 
He excludes ministers of all sects—he excludes nothing 
else. He desires to keep the pupils free from the 
influence of sectarian controversy—he desires nothing 
else. If such plain, frank and honest avowals and 
provisions—honest they must be, whatever we may 
think of their wisdom—can be treated by counsel as 
deceptive and colorable, intended to smuggle deism into 
his school, or to eject Christian teaching altogether—it 
is of no importance what a testator shall himself say in 
his Will: the only important point would seem to be, 
what his heirs and next of kin can induce able and 
eloquent men to argue concerning it. If the mere 
reading of the Will is not an answer to all that can be 
said, it is a vain thing to write intelligibly, and a vain 
thing most especially to write a last Will. I do not at 
present say whether the Law of Pennsylvaniacompelsall 
founders of free schools to cause Christianity to be 
taught in them, or does not. I do not say whether 
Christianity is a part of the law, to the extent of being 
imposed upon any man or body of men, or is not; but this 
I say, with all confidence, that if Mr. Girard’s Will is so 
interpreted by the Court, as to exclude from his school 
religious instruction in the principles of Christianity, it 
is not only vain, but absurd to write a last Will. All 
that with any semblance of truth can be charged against 
his Will, is that it omits expressly to provide for the 
teaching of Christianity: and if this is a fatal defect, no 
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endowment of a school for instruction in human learn- 
ing only, can ever be lawful—which is an absurdity. If 
the law under all circumstances requires Christianity to 
be taught in every school, and also that it should be ex- 
pressly provided for by the founder, it is a doctrine of 
the first impression, here and everywhere. 

I desire, however, to rescue the testator from the 
reproach of privately meaning any thing hostile to 
Christianity, that he has not said, or of intending the 
slightest disrespect to the body of Christian ministers, 
contrary to what he has said. There is enough in his 
Will, to enable me to do it. . 

What his religious opinions were, we have no materi- 
als for ascertaining. Like the inhabitants of Mount Ger- 
izim, he may have worshipped “he knew not what;” but 
in many parts of his life, and in the last act of it, he was 
a good Samaritan; and from this we may ascertain, 
what his wishes were in regard to the feelings and hap- 
piness of others. That great example proves, that even a 
schismatic, who rejected the Temple worship, might do 
a deed of charity in the full Christian sense; and so do 
it, as to be a perpetual lesson to orthodoxy, if it be cold-. 
hearted and narrow-minded. Mr. Girard may not have 
been a religious man himself, and yet he may have been 
both willing and desirous that the children he was about 
to educate, should be so. It is not difficult to show this 
from his Will, although he may not have declared it in 
that form, which a professedly religious man might and 
would have adopted. 

He was well known to be, and his Will proves it, a 
man of frank and fearless spirit, doing himself, and 
enjoining others to do, what he thought right, with little 
regard to the opinions of the world. He is entitled 
therefore tocredit for sincerity,if for nothing else. Had 
he meant to exclude religion from his school, he would 
have done so as distinctly and emphatically, as he has 
excluded the ministers of religion. It is said the words 
which command this exclusion are underlined or itali- 
cized in the original Will. It is only another proof, that 
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there was no intention to disguise any part of his pur- 
pose. It was in his power to avoid all questions, by de- 
claring that none but Laymen should be either instruc- 
tors in the school, or visitors on the premises. Some men 
would have adopted this language as more respectful to 
ministers of religion, and less liable to misconstruction 
on that point. But meaning, and declaring that he meant, 
no disrespect to them, he preferred, and supposing him 
to have been sincere, and to mean nothing that he does 
not say, he wisely preferred the language he has used. 
By permitting none but laymen to instruct, he might 
have been understood, with less violence than has been 
done to his Will, to prohibit any but profane or secular 
learning. The present language leaves the instruction 
without any such restraint. 

He says expressly, that his teachers in the College 
must take pains to instil into the minds of the scholars 
the purest principles of morality, so that on their entrance 
into active life, they may evince benevolence towards 
their follow-creatures, and a love of truth, sobriety and 
industry, adopting at the same time such religious tenets 
as their matured reason may enable them to prefer. 
Interpreting these expressions withany, the least candor, 
can they be understood to prohibit the Bible, from which 
the purest morality is drawn, or the evidences of Chris- 
tianity, or such systems of Christian morals, as place 
them upon the sure and only sure basis of Christianity ? 
Tanswer no. I aver confidently, that a contrary inter- 
pretation, if made upon the Will alone, is as destitute 
of candor, as it is of conformity with legal rules of con- 
struction. Mr. Girard has enjoined instruction in the 
purest morality. He has given no statement of the basis 
on which he requires it to be taught. He has not said a 
word in opposition to the universal scheme of all Chris- 
tian countries and seminaries, of uniting ethics with 
Christian theology, since nothing is to be made of 
morality without their union. He has left the basis of 
the science to the selection of his trustees. On what 
principle of common, decent justice to his Will, can it 
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be averred that he meant them to exclude Christian 
morals, and teach deistical or atheistical morals? 

I further aver, that if any regard is paid to his lan- 
guage, he must be understood to express a desire, that on 
leaving the College, the scholars may adopt religious 
tenets. The structure of the sentence demands this inter- 
pretation. He desires that they may then evince certain 
qualities, “at the same time adopting” religious tenets. 
It is grammatically the same in construction, as if he had 
said, I desire that they may show these qualities and at 
the same time adopt the tenets. The desire of the tes- 
tator embraces all that follows, the adoption of the 
tenets, as much as the exhibition of the qualities. He 
supposes that the great truths of Christianity, in which 
all Christian denominations concur, will be taught in the 
College. From these he expects them to obtain the pur- 
est system of morality. Their religious tenets—the 
dogmas, doctrines, principles, which by different inter- 
pretations, different sects derive from the Scriptures— 
such of these as they may prefer, he desires them to 
adopt by the aid of their matured reason. By religious 
tenets he does not mean religion generally. It is neither 
the accurate nor the popular understanding of the words. 
An inquiry concerning any man’s religious tenets could 
not be accurately or pertinently answered by saying, “‘he 
believes the Bible to be the word of God,” or “‘he is a be- 
liever in the Christian religion.” The rejoinder to such 
an answer would be, I wish to know his tenets; and the 
only pertinent answer would be—he isa Catholic, a Prot- 
estant Episcopalian, a Presbyterian, a Baptist. Mr. 
Girard used the words in this sense only. They follow 
the exclusion of clashing doctrines, and sectarian con- 
troversy from the school; and he says in so many words 
I desire that the tender minds of the orphans may be kept 
from the excitement of clashing doctrines, and sectarian 
controversy—I wish them to adopt their tenets on their 
entrance into active life, by the assistance of their 
matured reason, and not to be excited by the teaching 
of different sects, while they are at school. He may 
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have been right or wrong in his notion. I have nothing 
todo withthat. I think I cannot be wrong in supposing 
that this, and this only, is what he means. 

Again, he especially desires that by every proper means 
a pure attachment to the sacred rights of conscience, 
shall be formed and fostered in their minds. What 
notion of the rights of conscience are they to obtain, 
without being instructed in the nature and office of con- 
science? Are they not to be taught what conscience is, 
and whose voice it speaks, and that it is the great demon- 
strative proof, irrefragable, and universal, of being of 
God? Are they not to learn, that it is the faculty by 
which men judge of their own actions, by comparing 
them with the law of God, as it remains faintly perhaps 
written on their hearts, but stands distinctly revealed in 
his word? And can they be instructed in its rights, with- 
out being informed, that this law is so much more obliga- 
tory than any law of man, that the duty of obeying the 
law of God is the foundation of all the rights of con- 
science—that conscience is in fine the expositor of the 
will of God? It may be said, that the testator had in his 
view some fantastic notion of the origin and obligations 
of conscience, inconsistent with, or independent of, a be- 
lief in the being of a God, or of the truth of Revelation. 
What proof or evidence is there of this in his Will? 
Does he not leave to the trustees and professors the 
liberty of teaching these rights in that way which in 
their judgment they shall think the most effectual, and 
the most approved among men? Does he not, in effect, 
enjoin this upon them when he enjoins them to do it by 
every proper means? May they not, must they not, en- 
lighten the faculty in their pupils, improve its discrimi- 
nating power, exercise them in reflecting on the moral 
character of their actions, on the character of their 
Creator and Redeemer, and in referring themselves ul- 
timately to the Supreme law derived from Revelation? 
Beyond all doubt he does leave it to them, without re- 
straint, without a word or syllable to turn them from 
the path they shall think best. Beyond doubt it is 
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their duty to walk in that path: and they cannot take 
any path that leads to a right notion of conscience, that 
will not lead to the belief of a Supreme Judge and Soy- 
ereign, of whom conscience is the deputed governor in 
the human heart, and also to the desire of learning and 
obeying his will, whether inscribed on the heart itself, or 
revealed in his word. 

Whoever reads this Will by its own light only, and 
this is all that the Court have to guide them, must there- 
fore see that there is nothing in it like an interdiction of 
instruction in the principles of the Christian religion; 
and I contend for this the more strenuously, because the 
trust I confidently believe must be executed, and I should 
deprecate it as a great public evil, as well as a perversion 
of the Will, to have a doubt remain of either the right 
or the duty of the trustees to give this instruction. 

The exclusion of Christian ministers is to be traced 
to a circumstance widely different from any thing like 
an aversion to Christianity. In the establishment of a 
large orphan school, to be composed of children of va- 
rious religious denominations, and of some without any 
religious training or name whatever, the testator’s diffi- 
culty in this particular was not inconsiderable. It is 
the case not only of a school, but of a family—of a fam- 
ily by itself—and separated for the most part from the 
world. If he should place it under the religious visita- 
tion of one denomination, there might be peace within, 
and finally perhaps one religious system; but the benefits 
of the school itself might be thereby limited to one or a 
few classes, and this would have defeated or impaired his 
design, which was catholic and universal. If he made 
no exclusion of any, but left the ministers of all religious 
denominations to claim the preference, to which each 
thinks itself entitled, could he expect that they would 
unite in some common platform of religious instruction, 
acceptable to all? He had little reason from any per- 
sonal experience to hope for such concord. Would the 
Bible itself be a point of union for every one? Do all 
denominations adopt the same canon—even the same 
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translation? With respect to the elements of Christian 
belief—do they concur in all of them? Will they all 
agree in any summary of them for the instruction of 
children? Do they agree in what constitutes a capacity 
in children to receive such instruction profitably—to 
become recipients of Christian grace? A conscientious 
Churchman might and would say, upon entering on the 
religious visitation of such a family—“My first duty to 
them, to myself, and to God, is to impart the rite of 
baptism to the unbaptized; they cannot otherwise be 
made members of Christ.” An equally conscientious 
Baptist might and would say—“Not now; postpone it 
to riper years.” An equally conscientious Quaker, if he 
took part in any such community—for which the love 
of peace he commonly does not—would say—‘‘Neither 
now nor then. The baptism of water is of no necessity, 
nor efficacy, at any age.” No minister of Christ thinks 
himself a sectarian. Many of different denominations 
concur in many things. Many conscientiously differ in 
many things, and after most grave deliberation upon 
them. With the most conscientious and the most re- 
flecting, there are perhaps the fewest non-essentials 
among their points of belief. The distinction between 
what is fundamental and what is not, is more frequently 
a distinction of laymen than of ecclesiastics, perhaps be- 
cause laymen ponder the weighty subject less seriously. 
Weare not without public examples of these differences 
at the present day, which it is unnecessary to do more 
than point at. They are the great obstacle to the full 
success of our public schools. Without religious in- 
struction, what will they be, and what will they pro- 
duce? With it, if there is to be no common accord, the 
question may be repeated, what will they be, and what 
will they produce? The law does not overcome the 
difficulty. Ecclesiastics it is feared will not. If lay- 
men cannot, where is the evil to end? And what will 
the influences of the evil be, not upon pupils who have 
a home and a mother to supply in part the deficiencies 
of the school, but upon the members of an orphan fam- 
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ily, who are to find all influences upon their hearts and 
minds within the school, or to find them no where ? 

The difficulty was too much for Mr. Girard. It would 
have been perhaps too much for any one. It lies in the 
universal comprehension of orphans of all religions, 
without imposing upon them some specific formof Chris- 
tian instruction. It is perhaps inseparable from such a 
scheme. But he had a right to comprehend all, and he 
had a right also to the opinion, that it was not fitting 
to impose upon them any specific form of Christian in- 
struction. He chose, therefore, as the only remaining 
resource, to exclude from his school ministers of every 
denomination, and to leave the whole matter to laymen. 
He may have been wrong—he may not have chosen the 
least of two evils in the administration of his school; 
but if the law left him free, he had a right to choose for 
himself, and it is not for any tribunal of law to limit or 
to question his choice, or to denounce it as a scheme to 
dishonour and to exclude religion itself. 

And has not the law left him free? Without doubt 
it has. There is no law that says Christianity shall be 
taught in our schools, by Christian ministers. Is there 
any law that says it shall be taught at all? The Con- 
stitution is at the remotest distance possible, from doing 
the mischief to Christianity, of imposing its faith upon 
any one. It stands, and will stand, by its own princi- 
ples and sanctions. The Constitution removes and pro- 
hibits restraints. It imposes none. ‘‘All men have a 
natural and indefeasible right to worship Almighty God 
according to the dictates of their own consciences. No 
man can of right be compelled to attend, erect, or sup- 
port, any place of worship, or to maintain any ministry 
against his consent. No human authority can in any 
case whatever, control or interefere with the rights of 
conscience; and no preference shall ever be given by 
law to any religious establishments or modes of wor- 
ship.” Art. 1X. sec.3. “No person who acknowledges 
the being of a God, and a future state of rewards and 
punishments, shall on account of his religious senti- 
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ments be disqualified to hold any office or place of trust 
or profit under this Commonwealth.” Art. IX. sec. 4. 
Christianity is a part of the law of Pennsylvania, it is 
true; but what Christianity, and to what intent? It 
is Christianity without particular tenets—Christianity 
with liberty of conscience to all, and to the intent that 
its doctrines shall not be vilified, profaned, or exposed to 
ridicule. It is Christianity for the defence and pro- 
tection of those who believe, not for thé persecution of 
those who do not. This is the utmost reach of the 
Commonwealth v. Updegraff, 11 Ser. & Raw. 400. 

If the teaching of Christianity is enjoined by the law, 
what are the principles, what the creed? What has 
the Legislature of Pennsylvania done for our public 
schools—what can it do? We may lament this, and 
we may be wise or unwise in lamenting it; but we have 
formed our political community, upon principles that do 
not permit us to do any thing but lament it. 

The notion, however, that the Christian religion can- 
not be taught by a layman, is pure extravagance. It is 
taught by laymen in the most efficient of our schools 
for Christian instruction—our universal Sunday 
schools, the greatest and best of modern institutions. In 
the Liverpool Blue Coat School, even the doctrines of the 
Church of England, its creeds and articles, are taught 
by laymen—no clergyman whatever, either officiating 
or superintending the school—the pupils themselves 
reading by turns and as a reward of merit, such parts of 
the service as the laity can repeat. It is equally ex- 
travagant to assert, that any Protestant denomination 
in this country prohibits such lay teaching of religion— 
lay teaching in schools. It is sufficient, however, that 
Mr. Girard has not prohibited it. He has not prohibited 
the institution of a Sunday school upon the premi- 
ses. Nay, he has not prohibited his trustees, from 
sending the pupils to their respective churches, if they 
or their friends have any, without the walls; and this 
they may do, without hearing of clashing doctrines or 
sectarian controversy—unless the ministers respectively 


125 


shall think they are fit themes for the edification of 
their flocks. 

There is nothing even in the suggestion, that reli- 
gious offices cannot be performed by ministers, to the 
sick or dying orphans within the walls. In point of 
law there is nothing, because the pupils enter volunta- 
rily, and when they enter, they must do so by express 
direction of the testator, under the sanction of the law, 
and the law will protect all their legal rights. But 
there is nothing in the Will, to offend even a scru- 
ple ;—for the power of the trustees for the accommoda- 
tion of the pupils, to erect an infirmary without the 
walls, is left by the Will without restraint, either ex- 
press or implied. 

The sum of the objections then, may be condensed 
into these propositions: 

1. That the clause of exclusion is opprobrious to 
Christianity, and is entitled to no favour. . 

If it be opprobrious, so is the Constitution of New 
York, which prohibits all ecclesiastics from holding any 
office or place civil or military within the State; and if 
the post of a schoolmaster in a public school, be a place, 
excludes him from teaching in sucha school. So is the 
law of the English Parliament, which excludes a clergy- 
man from a seat in the House of Commons. So is 
every public and private measure, that for any cause, 
even for the preservation of the due influence of this 
honoured class of men, separates them from secular 
cares and charges of any kind. It is the great dis- 
tress of their case, that compels the complainants’ 
counsel to rely on such an objection. We ask no 
favour—we stand upon the law, which is the same for 
all who obey it, and for all lawful cases, whether of 
charity or contract. 

2. That Christian instruction is inseparable in law 
from a charity school. Charity has no foundation but 
in Christianity. The law will not acknowledge a 
charity that Christianity rejects. 

This is in direct conflict with settled and incontrovert- 
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ible law. A charity school for Jews would upon this 
principle be illegal; whereas it is perfectly settled in 
England, that although a legacy to propagate the Jew- 
ish religion is invalid, a charity for the maintenance and 
education of poor Jews, is good; Da Costa v. De Paz. 
Ambil. 228, S. C. 2 Swanst. 487—note, Mocatto v. Lou- 
sado, cited, 7 Ves. 423; even though a Jewish priest be a 
distributor of the bounty. [saac v. Gomperts, 1 Ambler, 
(Blunt’s ed.) 228—xnotes. The last decisions in England 
give the true distinction. The law of charity has its 
origin in the precepts of Christianity. Christianity re- 
jects no charity that brings knowledge to the ignorant, 
or succor to the poor. But there are charities for prop- 
agating the doctrines of religion, and charities for edu- 
cation and other objects, with which the doctrines of 
religion have no necessary connection. They are two 
streams of charity from the same source. They may be 
made to unite and run together at the option of the 
giver; but the law does not compel the union. A 
charity to propagate a religion not tolerated by law is 
void; but if a Protestant in England shall found a 
grammar school, although “the Court, in the absence of 
other evidence, can only establish it on the principle of 
religious education forming part of the plan, and of that 
religious education being according to the law of the 
land,” yet if there is other evidence, it will be established 
in conformity with the evidence—even for Jews, who 
reject Christianity, and whose religion the Law of 
England does not tolerate. Attorney General v. Dean 
and Canons of Christ Church, Jac. 485. Boyle regards 
the opinion of Sir Thomas Sewell in /saac v. Gomperts, 
to have been in point of law, that “religious instruction 
is not a necessary part of education,” and that if the pur- 
pose of the testator does not require it, it may be carried 
into effect “without regard to religion at all;” and he 
says also, with perfect truth, that Sir Thomas Plumer, 
in the case last cited, supports the same opinion. Boyle, 
43, 44. This it must be observed is the law in a land, 
where there is an Established Church, and where there 
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is no toleration except for Christians of a certain faith. 
It is English toleration of schools for Jews, who reject 
Christianity; and less is extended by the complainants 
and their counsel, in this land of universal toleration, to 
the school of Mr. Girard, who does not reject it, but 
only omits expressly to require it. 

3. That the conscience of parents and pupils is viola- 
ted by the exclusion of the Christian ministry. 

And have the founders of schools no conscience to be 
respected? Is the conscience of the giver to pass for 
nothing? Can those who may refuse the bounty 
altogether, on the terms on which it is given, set up 
their conscience to destroy the gift? Or rather are the 
rights of conscience to be made a pretext for destroying 
the charity, that none may enjoy it, even when their 
conscience consents? 

Finally, I submit to the Court, that if this exclusion 
or restriction in the testator’s Will is illegal, it is for 
that reason null and absolutely void, and the conse- 
quence is not that the charity fails, but that the re- 
straint—the condition—is defeated, and the Court must 
establish the charity according to their sense of the 
law. It is a condition subsequent to the gift. The es- 
tate has vested in the trustees, and this restraint or 
condition is a restraint upon its use. If the restraint is 
illegal—the use is not bound by it. The complainants 
gain nothing by the objection, but the unenviable satis- 
faction of holding uptheir benefactor to judicial censure, 
and possibly to more general reprehension. 

The validity of this use, as well as charitable uses 
generally,atcommon law, being thus, I trust established, 
the second point of my argument occurs. 

Il. The City being in complete possession of the estates, 
and proceeding in the execution of the trusts, nothing 
more is necessary for them. They want no remedy 
either at law or in equity; and it is of no importance 
therefore, whether such a remedy can, or cannot be had, 
if it 1s wanted 

The mere statement of this point is decisive of the 
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complainants’ bill. If there was no remedy at all at 
common law for a charitable use, which it would be ab- 
surd to say,—if a charitable use were at the common 
law a thing lying in occupancy, yet we are the occu- 
pants. The best remedy would only place the city where 
she is now, by the integrity of the testator’s executors, 
and the tenants of the testator’s estate. 

The opinion expressed by this Court in The Baptist 
Associationv. Hart’s Exec’rs, or rather the argument of 
the venerable Chief Justice, 4 Wheaton 30 to 39, does 
undoubtedly affirm the proposition, that Chancery gave 
no protection to charitable uses before the 53 Eliz. or 
otherwise than by virtue of that statute. This is a prop- 
osition which it will be my duty to examine hereafter. 
But what if it be sound? What if a Court of Chancery 
would not protect it? Can it be maintained that Chan- 
cery, at any period of its history, would destroy a trust 
that was good at law? We are now in a Court of 
Chancery, and the complainants are asking the Court to 
declare a trust good in law, to be void. All judicial 
history, all precedent, all reason are against it. 

If. this case were a suit at law, an ejectment, the 
plaintiffs could not recover in opposition to the cestui 
que trusts, though no valid trustee were interposed. 
This was decided in The City of Cincinnati v. White, 
6 Peters, 441, a case of dedication to public use, where 
the giver at the time of the dedication had only an 
equitable title, but obtained the legal title before he 
brought suit; and there are many cases in this Court 
to the same effect. A person in possession, who is not 
a wrong doer, cannot be turned out by ejectment. Doe 
v. Jackson, 2 Dow. & Ry. 523. If there be no trustee, 
and the use be good, the party having the legal title is 
the trustee; but he cannot even at law disturb the ces- 
tui que trust, who is in possession; nor consequently 
one who is in possession for him; Brown v. How, Bar- 
nard. Rep. 354; Attorney General v. Gore, 1d.145; Blake 
v. Bunbury, 1 Ves. jr. 194, 514, 4 Bro. Ch. Rep. 20; un- 
less, indeed, it appears that the creator of the trust in- 
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tended that the cestui que trust should not have the 
possession, and the trustee is claiming it for the cestui 
que trust. Tidd. v. Lister, 5 Madd. 429. Still more 
plain would be the answer at law, if the heirs were ask- 
ing to recover the personalty from the executors, who 
are trustees for the charity, if there be no other. 

This is the favour we should have at law, who though 
a nursing mother to her own children only, will never- 
theless not cast out the children of equity, if they can 
cover themselves even with the scant legal garment of 
rightful possession: but here the complainants are ask- 
ing equity herself to destroy her own offspring—to take 
the nursling out of the hands of her elder and harsher 
sister, that she may strangle it on her own bosom. Such 
an infanticide was never before perpetrated, never be- 
fore asked. On every principle, if the trust is good at 
law, the decree must be affirmed, although none other of 
my points can be sustained. But 

Ill. The defendants are entitled upon bret princt- 
ples, and by the constitution of a court of equity, to have 
their valid trust protected in this Court, whatever may 
be the defects of the legal estate. 

I do not at present say, that in the case of charitable 
uses, this was so settled before the 43 Elizabeth; but I 
do say, that generally where a trust is valid, it is a 
fundamental maxim and principle of equity, and has 
been so from time immemorial, that the trust shall be 
protected and inforced by a court of equity. 

In all the fiery controversy between Lord Coke and 
Lord Ellesmere, in regard to the authority of Chancery, 
the former never questioned this principle. 

It was so settled by solemn adjudication before the 
Charter of Pennsylvania, and came to that colony as a 
part of the code of English equity. 

We cannot conceive of a Court of Equity, without 
this maxim as one of its leading principles. 

Whether the City can or cannot take the estate de- 
vised by the testator,—whether the estate of the grantee, 
donee, or devisee be void or not, fail or do not fail,— 
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whether there be a trustee or not, are matters of no im- 
portance to the trust itself in a Court of Equity. 

It is without any exception true of all lawful trusts. 
An exception cannot be shown, for the rule has no ex- 
ception. The universal rule in equity is, that a trust 
shall not fail for want of a trustee; and if one is want- 
ing, the Court will execute the office: and this for an 
unanswerable reason, that in equity the trust is the 
estate. The land or the money, in whose hands soever 
it comes, is bound by the trust, if the legal estate was 
taken with notice of the trust. 

I shall cite a few authorities, not for the general prin- 
ciple, but for the emphatic and universal manner, ex- 
cluding all exception, in which it is expressed. 

“Trustees either are such by the express or implied 
declaration of the party, or are made such by a Court of 
Equity. Ina Court of Equity, it is sufficient that the 
trust appears; and if the party creating the trust, has 
not appointed his own trustee, the Court of Equity will 
follow the legal estate, and decree the person in whom 
it is vested, to execute the trust, it being a rule which 
admits of no exception, that a court of equity never wants 
a trustee.” Co. Litt. 290, b.—note 1, sec. 4, by Butler. 

“The general rule is, that a trust shall never fail of 
execution for want of a trustee, and that if one is want- 
ing, the Court shall execute the office.” Co. Litt.113, 
a.—note 2, by Hargrave. 

In Locton v. Locton, 2 Freem. 136, in 1627, where 
testator devised lands to be sold, and the proceeds dis- 
tributed between the daughters of H and B, Lord Keeper 
Coventry decreed the heir to convey. 

In Walker v. Doyle, 1 Cha. Ca. 180, in 1655, where 
executors, who were authorized to sell lands for pay- 
ment of debts, died before sale, the Lords Commission- 
ers decreed the heir to sell: and they decided the same in 
Tenant v. Brown, 1 Cha. Ca. 180, in 1659. 

In Garfoot v. Garfoot, 1 Cha. Ca. 135, in 1663, where 
lands were devised to be sold by the executor, and he 
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died, and the heir demurred to a bill against him for a 
conveyance, the demurrer was overruled. 

The expression, that the trust zs tied to the land, was 
used at least as early as Gwilliams v. Rowell, Hardr. 
204, in 1661. All these cases were before the date of the 
charter to William Penn. 


The principle was never applied for the benefit of 
particular persons only, or of particulartrusts. Trusts 
are executed in equity for all persons indiscriminately. 
Testamentary powers are in the nature of trusts, and 
the same rule is applied to them. So also imperative 
powers, whether by will or deed. Co. Litt. 113, a., Mr. 
Hargrave’s note on trusts. Neither the negligence of 
the donee, nor accident, nor any other circumstance, is 
permitted to disappoint the trust. Brown v. Higgs, 8 
Ves. 574. Pitt. v. Pelham, 1 Cha. Ca. 176, in which 
Lord Keeper Bridgman ruled the contrary, because the 
implied power of the executor to sell for distribution 
among legatees, never could arise, and was void at law, 
as it was to be executed after the death of the donee, 
was reversed by the House of Lords, and the heir was 
decreed to convey. 1 Sugd. on Powers, 135; 2 Sugd. on 
Pow. 174. 

The strength with which the principle is stated in 
some cases, is the greatest possible. 

In the Attorney General v. Downing, Lord Chief Jus- 
tice Wilmot reiterates the principle again and again. 
“I take it to be a first and fundamental principle in 
equity, that the trust follows the legal estate wherever 
it goes, except it comes into the hands of a purchaser 
for a valuable consideration without notice.” Wulmot’s 
notes, 21. “Trust estates do not depend upon the legal 
estate for an existence. A court of equity considers 
devises of trusts, as distinct substantive devises, stand- 
ing on their own basis, independent of the legal estate, 
or of one another; and the legal estate is nothing but 
the shadow, which always follows the trust estate, in 
the eye of a court of equity.” p. 22. “The individuals 
named as trustees, are only the nominal instruments to 
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execute that intention; and if they fail either by death, 
or being under a disability to act, or refusing to act, the 
Constitution has provided a trustee.” p. 24. 

In the Attorney General v. Hickman, 2 Eq. Ca. Abr. 
193, the case of a charity, where the trustee died before 
the testator, and the legal estate created by the will 
failed altogether, Lord King nevertheless established 
the trust. Eales v. England, Prec. in Chan. 202, ruled 
by Sir John Trevor, is to the same point. Sonley v. The 
Clockmakers’ Co., 1 Bro. Ch. Rep. 81, before cited, is 
the same, the legal estate having been absolutely void. 

Lord Thurlow says in Moggridge v. Thackwell, 1 
Ves. jr. 475, “it is known universally, that a trust legacy 
cannot lapse because the trustee dies, but it survives for 
the benefit of the cesttii que trust.” 

No one has stated the rule more strongly than the 
author of “Commentaries on Equity Jurisdiction as ad- 
ministered in England and America.” It is a settled 
principle in equity, that a trust shall never fail for want 
of a trustee.” 2 Story’s Equity, 320, sec. 1059. 

Lord Nottingham, in 32 Car. IT., two years before the 
charter of Pennsylvania, applied the principle in a very 
striking case. An impropriator “devised to one that 
served the cure, and to all that should serve the cure 
after him,” all the tithes and other profits, &. Though 
the curate was incapable to take by this devise in this 
manner, for want of being incorporate, and having suc- 
cession, yet it was decreed that the heir of the testator 
should be seized in trust for the curate for the time 
being. 2 Vent. 349. Anon. 

Now in none of the cases, or books, which I have 
cited, is the statute of 43 Eliz. or any other statute, said 
to be the foundation of the court’s power. The statute 
is not mentioned. It could not be. It is not a principle 
borrowed from charitable uses. _Nay—charitable uses 
have taken benefit of this principle from the great code 
of equity. Sir John Leach says: “The jurisdiction of 
courts of equity, with respect to charitable bequests, is 
derived from their authority to carry into execution the 
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trusts of any Will or other instrument, according to the 
intention expressed.” Attorney General v. Ironmong- 
ers Co.,2 Mylne & K. 581; Shelford, 630. 

And all the principles of English equity belong as 
much to Pennsylvania as to England. Gentlemen, not 
familiar with our system, perplex themselves by occa- 
sional cases which show the want of equity powers in the 
tribunals of that State—or rather of equity forms and 
modes of administration. In an early stage of the colony, 
there were courts of equity, with all the usual powers. 
They ceased to exist. Certain equity powers were after- 
wards used by the common law courts, without legisla- 
tive authority. They were indispensable, and the right 
to use them became established by time. Others were 
subsequently given by the legislature, under the author- 
ity of the State Constitution; and in certain cases, all the 
powers of Chancery have been given by recent laws. 
But equity principles have never fluctuated with these 
powers. From the first day of the colony to the present 
hour, they have been acknowledged, adopted, and ap- 
plied, universally, sometimes it must be admitted defec- 
tively, because the power of application was defective; 
but whenever, either directly or circuitously, the powers 
of a court of common law could apply to the principles,or . 
wherever the principles required no power to administer 
them, as in the case of equitable rights or titles in pos- 
session, there the maxims and principles of the English 
Chancery have been enforced. I will hereafter, in a 
general view of the Pennsylvania law, cite the author- 
ities to support these positions. 

After this statement of the principles of Chancery in 
regard to trusts, not only is there no doubt of our full 
title to the benefit of them in this case, as a case depend- 
ing upon the law of Pennsylvania, but it is material to 
remark, that in the Baptist Association v. Hart’s Execu- 
tors, in 4 Wheaton, this view of the subject was not 
presented nor taken. Surely a charitable use, that is 
good at common law isa trust. Of what importance is 
it then, whether there is any sufficient evidence before 
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the court, that Chancery in England, had protected such 
specific trusts before the 43 Elizabeth? That court by 
its original jurisdiction—by its very constitution—from 
the necessity of its nature—has always protected all 
lawful trusts. Admitting the trust to be lawful, it seems 
to me to be an abandonment of one of the great heads of 
Chancery jurisdiction, to omit bringing to bear upon the 
question, the undoubted jurisdiction of that court over 
all trusts. Virginia and Maryland, who have followed 
the Baptist Association case, and under the sanction of 
that argument, have rooted out charities perhaps alto- 
gether, must judge for themselves; but unless they deny 
that a charitable trust is a trust, I confess my inability 
to perceive, how the repeal of the statute of 43 Elizabeth, 
or the non-adoption of that statute, can take charitable 
trusts out of the protection which Chancery gives by its 
original jurisdiction and constitution to all trusts. If 
the uncertainty of the objects, and the want of trustees 
to select them, be no objections—if the trusts are good 
and valid trusts at law—then I submit, it cannot be an 
objection, that there is no statute to give Chancery a 
jurisdiction over them, unless Chancery has no general 
original fundamental jurisdiction over trusts at all. 


It has been contended, nevertheless, that courts of 
equity in England, originally exercised the power of 
protecting charitable uses, only by or under the statute 
43 Elizabeth, and that where the statute does not extend, 
or has not been adopted, they have not the power. In 
other words, it is argued that charitable trusts are 
excepted out of the general jurisdiction of Chancery 
over trusts. In answer to this I proceed to show: 

IV. That charitable uses enjoyed the protection of 
Chancery, before the 43d Elizabeth, by the original 
jurisdiction of that court, and have enjoyed it ever since. 

This is a question of judicial history—a question of 
fact. If it should be settled against us, what would it 
conclude, seeing that Chancery confessedly has exer- 
cised this jurisdiction by original bill for more than two 
centuries, and had exercised it for nearly a century 
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between the date of the statute, and the date of the 
charter to Wm. Penn? 

It was not settled till Pitt v. Pelham, in 1671, that 
Chancery would decree a sale or conveyance by the heir, 
for distribution among legatees, where the power given 
by the testator was void at law inits creation. Woulda 
court of Chancery anywhere in these States, hesitate to 
follow Pitt v. Pelham, for this reason? The first case of 
a bill in Chancery for partition, was in Speke v. Wal- 
roud, in 40 Eliz. 1598; Tothill, 155. Mr. Hargrave 
speaks of it, as “a mew compulsory mode of partition that 
has sprung up,’’ but he has the good sense to add—“and 
is now fully established.” Co. Litt. 160, a. note 2. 
What difference does it make at this day, that from the 
year 1601, only, and no earlier, Chancery has by usurpa- 
tion gained a power over charitable trusts, that she did 
not exercise before, and never ought to have exercised at 
all. After the stream has run clear and undisturbed so 
long, are we to refuse to drink of it, because of old there 
was a quarrel at the source that troubled the waters? 
Equity jurisdiction is as much a matter of precedent as 
law, and if one hundred years uninterrupted exercise of 
it, will not suffice, neither would a thousand. 

In the famous report to King James, in 1616, which 
settled the controversy between Lord Ellesmere and 
Lord Coke, the Commissioners did not go back for pre- 
cedents to an earlier reign than Henry VII, which 
began in 1485, and they refuted Lord Coke forever by 
finding them in that reign and subsequently. Jurisdic- 
tion of Chancery vindicated, 21, appended to 3 Rep. in 
Chancery. 1 Collect. Jurid. 39. 

But the question of fact as to the jurisdiction of 
charitable uses recurs. 

Having in this country especially, but very imperfect 
means of investigating the question of fact, we ought, I 
suppose, to trust to the general current of professional 
opinion in England, as very safe evidence in the main; 
and protesting as I do, that after a not careless research, 
there is to be found, in the course of two centuries and 
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a half, but one solitary dictum, in 1798, by Lord Lough- 
borough, that questions the jurisdiction of equity in 
cases of charitable trust before the 43 Elizabeth, I aver 
that the general current, both of professional and judici- 
al opinion, is decidedly in favor of the immemorial, 
original jurisdiction of Chancery in such cases. 

The evidence I have to adduce in the first place, is 
the actual exercise of original jurisdiction by Chancery, 
without any question, so soon after the 43d Elizabeth, as 
to make it impossible to regard it as a usurpation; and 
the declared sentiments of a succession of the most 
eminent Chancellors, and equity lawyers, from that time 
to the present, in favor of it. 

The 43d Elizabeth, c. 4, was passed at a session of 
Parliament, which began the 27th October, and ended 
the 19th December, 1601. Sir Francis Moore, in his 
readings upon the statute, which he drafted, and Duke, 
in his Law of Charitable Uses, give several cases of the 
exercise of this jurisdiction, without suggesting a doubt 
of its propriety. 

Payne’s case, Duke on Char. Uses, 154 (Bridgman’s 
ed.) cannot be fixed precisely in point of daté. It was 
probably immediately before or after 3 James 1, in 1604. 
Commissioners under the statute had decreed a charita- 
ble use to find a chaplain ad divina celebranda. The 
Lord Chancellor, on the ground that such a use was not 
inquirable within the statute, annulled the decree, but 
“by his chancery authority might and did decree the land 
to the use.” 

In Guiddy’s case, in 4 Jac. 1, an heir was compelled 
by decree in Chancery to surrender a copyhold to the 
vendee of the devisees for a charitable use. 

Blackstone v. Hemworth Hospital, Duke, 644, 11 
Jac. 1. A vicar and churchwardens exhibited their bill in 
Chancery to have a charitable use established, and the 
Master of the Rolls, Sir Edward Phillips, made a decree. 
A second bill was filed by other parties, alleging that the 
first was exhibited by practice, and Lord Ellesmere gave 
his opinion in the case, though it does not appear that 
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he made a decree—the original jurisdiction of Chancery 
not being questioned in either cause. Lord Keeper 
Coventry afterwards ordered a commission to issue, 
there being jurisdiction either way. 

Hynshaw v. Corporationof Morpeth, Duke, 142,5Car. 
1, 1629; 2 Gibson’s Codex, 1158—note y. A commis- 
sion was granted to reform a breach of trust by a corpo- 
ration, who were visitors of a free school and also the 
trustees. The corporation refused to appear, on the 
ground that by the second proviso to the statute, the 
commissioners had no jurisdiction. Though the ques- 
tion was then of the first impression, and not clear, Lord 
Keeper Coventry declared that the commissioners might 
proceed, the visitors being trustees, saying—‘that if it 
should be otherwise construed, this breach of trust 
would escape unpunished, unless in Chancery, or in 
Parliament, which would be a tedious and chargeable 
suit for poor persons.” 

Mayor of London’s case, Duke, 389, 15 Cur. 1, 1639. 
Sir John Finch, Lord Keeper, established a charitable 
use in Chancery, of which the commissioners had clearly 
no jurisdiction. 

Chelmsford Poor v. Mildmay, Duke, 574, Mic. 1649. 
The Lords Commissioners reversed a decree of commis- 
sioners, on the ground that they had no jurisdiction, 
and ordered a bill to be filed in Chancery. 

Attorney General v. Townsend, Duke, 590, 22 Car. 2, 
1670, upon an information in Chancery, Lord Keeper 
Bridgman established by decree a charitable use for the 
relief of the poor of B. Duke,a very accurate reporter, 
makes a note to this case. ‘‘Where the devisor gives all 
his estate, or the surplusage of his estate, to the poor, 
there, the proper way to have the same applied to chari- 
table uses, is by information in Chancery.” Sir Francis 
Moore says, “If a man bequeathed three hundred 
pounds, to be let out at five per cent. by the church ward- 
ens of each parish, this legacy is not within this statute; 
but yet the Chancellor may give remedy by equity in 
Chancery.” Duke, 136. 
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There was a doubt at one time, or so the early report- 
ers in Chancery represent, whether in a case that was 
within the statute, the use could be decreed except upon 
commission; that is to say, whether the statute had not 
ousted the original jurisdiction of Chancery in such 
cases, though it existed in all others; and by reference 
to this doubt, all the apparent inconsistencies in the 
early cases are resolved. An instance may be seen in 
Attorney General v. Newman, 1 Cha. Ca. 157, 21 & 22 
Car. 2, 1669, where that great lawyer, Sir Orlando 
Bridgman, Lord Keeper, declared, that “The king as 
pater patric might inform for any public benefit for 
charitable uses before the statute of Elizabeth.” “But 
it was doubted,” says the reporter, ‘“‘the Court could not 
take notice of that statute so as to grant a relief 
according to that statute upon a bill; but that the 
course prescribed by that statute, by commission of 
charitable uses, must be observed in cases relievable by 
that statute. But no positive opinion was delivered, for 
the defendant consented to a decree.” The doubt may 
have existed, though it is a little remarkable, that the 
same reporter in a prior case in his own book, West v. 
Knight, 1 Cha. Ca. 134, 21 Car. 1, before the Master of 
the Rolls, Sir Harbottle Grimstone, says that the Master 
had ordered a search for precedents, and had found one 
onthevery point, that Chancery might relieve upon orig- 
inal bill in a case within the statute. It was the set- 
tled construction in Chancery, from the time of Lord 
Ellesmere, that express words in a statute are necessary 
to oust the jurisdiction of Chancery. This principle was 
his main defence against the statute of Premunire, with 
which Lord Coke threatened all the officers of Chancery. 
Except so far as the statute of Elizabeth may have oust- 
ed the jurisdiction of Chancery in certain cases, the un- 
limited jurisdiction of the Court over charitable trusts, 
seems never to have been questioned, until the time of 
Lord Loughborough; and it results, that while in the 
Baptist case in this Court, and in the Virginia and 
Maryland cases, which followed it, the decisions against 
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the charity were founded on the hypothesis that Chan- 
cery got its jurisdiction only from the statute, the doubt 
of Lord Keeper Bridgman, and some of his predeces- 
sors, was whether the statute, in all the cases that it pro- 
vided for at all, had not taken it away. 


It is easy to perceive that the mind of the late Chief 
Justice of this Court, was to some extent influenced in 
its impressions against the general jurisdiction of 
Chancery, by two or three cases, that will be found upon 
examination to have been defectively reported. 

The case of the Attorney General ex. re. St. John’s 
College v. Platt, Finch, 221, was one of them.* The 
point decided in the case by Sir Heneage Finch, Lord 
Keeper, in 27 Car. 2, 1675, is simply that a charity 
must be accepted on the terms on which it is given, and 
cannot be altered by agreement between the heir of the 
donor and donee; a point that cannot be disputed. But 
the reporter at the beginning of the case makes the fol- 
lowing remark, for which only the case was cited by 
Chief Justice Marshall. “The testator died, and Robert 
Platt, as brother and heir, entered, pretending that the 
devise was void, because the name of the corporate body 
was not fully expressed; but this being referred by the 
Lord Keeper Lyttleton, to have the opinion of the 
judges, they certified that the devise was void in law, 
but that it was a good limitation in equity, within the 
statute of charitable uses; from which the inference 
was drawn, that it was only under the statute that the 
use could be established. 

Lyttleton was appointed Lord Keeper by Charles I. 
in 1640, and in 1645. Parke’s Hist. of Ct. of Chancery, 
112, 117. He was not an equity lawyer of reputation. 
Parke calls him an “unworthy incumbent.” But he 


* Cases temp. Finch, is a book of no authority. See 10 Ves. jr. 582; 1 
Wils. 162; 3 Atk. 334; Wallace’s Reporters, 53. I have pleasure in refer- 
ring to a very useful and well prepared work of Mr. J. W. Wallace, of the 
Philadelphia Bar, entitled “The Reporters, chronologically arranged, with 
occasional remarks upon their respective merits.” Some such work as 
this is essentially necessary to guard against the indiscriminate reception 
of the old Reporters, especially the Chancery Reporters, as authority. 
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must have known too much of equity as well as of law, 
to have sent such a question of misnomer to the courts 
of law at all, and especially after the Mayor of London’s 
case, decided in Chancery the year before his appoint- 
ment, Duke, 380—and the case of Lynne Regis, decided 
thirty years before, on solemn argument in the King’s 
Bench. 10 Rep. 123, a. But if he did send such a 
point to the law judges, it must have been thirty years 
before the time of Finch’s report, and the reporter was 
therefore not likely to know any thing personally about 
it. He certainly knew nothing about it accurately. 

The same case was referred to by the Chief Justice, 
as also reported in 1 Cha. Ca. 267,as Anonymous. This 
book is “of notoriously doubtful authority.” Wallace’s 
Reporters, 52. Here the reporter says, “Platt devised 
his houses in Sepulchre’s parish, to St. John’s College, 
he being tenant in capite, and the corporation misnamed, 
which was a void devise to pass lands, and so on former 
proceedings certified by the opinion of the judges. The 
Lord Keeper, notwithstanding, decreed it a good ap- 
pointment for a charitable use within the statute of 43 
Elizabeth. But then it was objected that if so, yet the 
process and method appointed by the statute ought to be 
held. But the Lord Keeper decreed the charity, though 
before the statute no such decree could have been made.” 
All this is obviously the language of the reporter and is 
not the language of Sir Edward Lyttleton who died 
thirty years before, nor of Sir Heneage Finch, the Lord 
Keeper, before whom the cause came on, upon another 
point in 1675, nor is the reporter’s opinion of any the 
least weight. Now, however, we get the new facts that 
the testator was tenant in capite, and that the Lord 
Keeper on his own judgment decreed the Will a good 
appointment. 

This case is again stated in West v. Palmer, 1 Cha. 
Ca. 134, Car. II., 1669, before the Master of the Rolls; 
and there the decree of St. John’s College v. Platt, is 
said to have been made 30th June, 1657, where upon 
advice of four judges, it was resolved “that upon orig- 
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inal bill the Chancery might relieve within the statute of 
charitable uses.” Here is a third version, entirely dif- 
ferent from the other two, but the time of the certificate 
is inaccurate. The doctrine of it is unquestionable, it 
being only that the Court of Chancery might establish a 
a charitable use by original bill, notwithstanding the 
charity was within the statute. There is no probability, 
however, that any Lord Keeper would have asked the 
advice of the law judges, upon a point of equity juris- 
diction, and therefore we may fairly infer inaccuracy in 
this, as much as the previous statement. 

A fourth report, and different from all the rest, is 
Platt v. St. John’s College, Duke, 379, where it appears 
that the devisor was tenant in tail, and yet Lord Keeper 
Lyttleton held the devise of the College good by the 
statute 43 Elizabeth, deciding himself, that the error in 
the corporate name was of no importance, and not send- 
ing to the law judges for their opinion on any point. 

Nothing is to be obtained from these reports, except 
perhaps the last, that is worthy of any reliance as a true 
history of the case—and even the decision, as Duke 
reports it, is rejected as being contrary to all principle, 
in Rumbold v. Rumbold, 3 Ves. Jr. 70. 

Collison’s case, Hobart, 136, 15 Jac., is another of the 
cases cited in The Baptist Association v. Hart’s Ex’rs., 
as having been referred to the judges, who certified that 
the case was within the relief of the 43 Eliz.—for 
“though the devise was utterly void, yet it was within 
the words limited and appointed for charitable uses.” 
The impression made by the report on the mind of 
Chief Justice Marshall undoubtedly was, that this was 
an original bill in Chancery; whereas, by referring to 
Rolt’s case, Moor, 888, the same case under another 
name, it appears clearly to have been an appeal from 
commissioners under the statute. It was a devise be- 
fore the statute of wills, and the house devised as a 
charity was not devisable by custom nor “estated to 
any use.” The only question, therefore, was, whether 
the commissioners, under the true interpretation of the 
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43d Eliz., could decree the charity in such a case; and 
the judges having advised that such was the interpreta- 
tion of the statute, Lord Bacon, Chancellor, confirmed 
the decree. The case has no bearing whatever upon 
the original jurisdiction of Chancery. 

I may therefore return to the statement of authorities 
in favour of that jurisdiction, which has been suspended 
for these remarks on the cases referred to in The Bap- 
tist Association v. Hart's Executors. 

In Attorney General v. Matthews, 2 Lev. 169, 28 Car. 
IT, 1675, the Lord Keeper, Sir Heneage Finch, quashed 
a commission, where the devise was to the poor gener- 
ally, and ordered an information in Chancery. 

Lord Somers in Carie v. Bertie, 2 Vern. 342, 1696, 
asserts expressly that charities generally fell under the 
care and direction of Chancery. 

In the case of Eyre v. The Countess of Shaftesbury, 2 
P.Wms. 119, in 1725, before the Lords Commissioners 
Jekyl, Gilbert and R. Raymond, the Court say —“In 
like manner, in the case of charity, the king pro bono 
publico, has an original right to superintend the care 
thereof, so that abstracted from the statute of Elizabeth, 
relating to charitable uses, and antecedent to it, as well 
as since, it has been every day’s practice to file informa- 
tions in Chancery, in the Attorney General’s name, for 
the establishment of charities.” 

Lord Hardwicke’s decisions and opinions are full in 
several cases to the same point. In Attorney General v. 
Locke, 3 Atk. 165, in 1744, he says, where there is a 
general destination to the poor, the relief must be by 
original bill. 

The case of the Attorney General v. Brereton, 2 Ves. 
425, in 1751, was a very strong one. The Statute 29 
Car. 2, c. 8, relating to augmentations of vicarages, 
directed that the most favourable construction should 
be given to grants for such objects, and such further 
remedy “as heretofore hath been, or may be had for 
other charitable uses upon the statute for Charitable 
Uses.” Lord Hardwicke. “These augmentations are 
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charities to be sure; but at the latter end of that stat- 
ute is a clause which considers them as charities under 
43 Elizabeth. This is not indeed a proceeding by way 
of commission of charitable use, which is founded on 
that statute, but it is by the old way of proceeding, in 
the name of the Attorney General in this Court for the 
charity. But that proceeding is not confined to cases 
considered as charities before the statute of Charitable 
Uses, but all others are taken to be within the extensive- 
ness of this proceeding, in the name of the Attorney 
General, which may be applied here.” This is not only 
a clear assertion that the jurisdiction, by information, 
or original bill, extended to all cases of charities before 
the statute, but that it was to be applied to cases de- 
clared to be charities by statute afterwards. 

The whole argument of Lord Hardwicke, in the 
Attorney General v. Middleton, 2 Ves. 327, in the same 
year, is to the same effect. It was an information 
against the masters and governors of a school, founded 
by charter from the crown, for a wrongful exercise of 
power in the charity, they being at the same time visitors 
by charter. Lord Hardwicke dismissed the informa- 
tion, because the school must be regulated in the first in- 
stance by the charter, and not by application to a court of 
equity; but his remarks on the jurisdiction of the court 
generally are decisive. “Consider the nature of this 
foundation. Itis at the petition of two private persons, 
by charter of the crown, which distinguishes this from 
cases of the statute of Elizabeth on Charitable Uses, or 
cases before that statute, in which this Court exercised 
jurisdiction of charities at large. Since that statute, 
where there is acharity for the particular purposes there- 
in, and no charter given by the Crown to found and regu- 
late it, unless a particular exception out of the statute, 
it must be regulated by commission. But there may be 
a bill by information in this Court, founded on its gen- 
eral jurisdiction.” “This is clearly not a case within the 
statute of Charitable Uses, but excepted out of it, for 
this is a free school, which has special governors ap- 
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pointed by the founder. It is true that an information 
in the name of the Attorney General as an officer of the 
Crown, was not a head of the statute of Charitable Uses, 
because that original jurisdiction was exercised in this 
Court before; but that was always in cases now pro- 
vided for by that statute, that is, charities at large, not 
preperly and regularly provided for in charters of the 
Crown.” 

In the Attorney General v. Tancred, 1 Eden 10, S. C. 
1 W. Black. 90, in 1757, Lord Keeper Henley decided 
the point, in a case that was not within the statute, a 
college of one of the universities. The question in sub- 
stance was, whether Chancery would supply for such a 
case, a defect which the statute cured for a case that 
was within it; and his language in this, both in the 
report of Mr. Eden and of Sir William Blackstone. “TI 
take the uniform rule of this Court, before, at, and after 
the statute of Elizabeth to have been, that when the 
uses are charitable, and the person has himself full 
power to convey, the Court will aid a defective convey- 
ance to uses. Thus, though devises to corporations were 
void under the Statute of Henry 8th, (The Statute of 
Wills,) yet they were always considered as good in 
equity, 1f given to charitable uses.’ It was supposed in 
The Baptist Association v. Hart’s Executors, in 4 
Wheaton 42, 3 Peters, 492, that Lord Keeper Henley 
had been misreported; but these are his words in both 
reporters; and it will be found hereafter, that they are 
sustained by all that deserves the name of authority in 
England. Both reporters at the same time make the 
Lord Keeper speak of the conveyance as “being estab- 
lished under the statute;’ but the case was not within 
the statute, and therefore the defect could not be sup- 
plied by virtue of the statute. The Lord Keeper neces- 
sarily meant tospeak of the conveyance being established 
in like manner as in cases under the statute. 

Lord Chief Justice Wilmot, in Attorney General v. 
Downing, Wilmot’s notes 24, in 1767, expresses the 
same sentiment with Lord Keeper Henley, in saying 
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that “the king as parens patriew has the superintending 
power over all charities, abstracted from the statute of 
Elizabeth, and antecedent to it; which paternal care and 
protection is delegated to this court.” He speaks of the 
power, as a power of the Court of Chancery, and the 
rule, as a rule of the court, derived originally from the 
grant of the supreme power in the state, as all its juris- 
diction is, but exercised by the Chancellor in curia, and 
not merely as representing the king personally in 
camera. The elaborate investigation by Lord Eldon in 
Moggridge v. Thackwell, 7 Ves. 36, proves that the 
jurisdiction over the subject of charities in all cases, be- 
longs to the Court judicially and originally; but that in 
one case, and one case only, that of a general indefinite 
charity without trustees, the charity is established, ac- 
cording to the personal direction of the king under his 
sign manual. 

In recent times, circumstances have occurred to draw 
from the judges in England more pointed expressions 
on this head of Chancery Jurisdiction. In 1827, a case 
came by appeal from the Irish Chancery to the House 
of Lords, which brought up the question of the original 
jurisdiction of Chancery over charitable uses, independ- 
ent of the statute of 43 Elizabeth. This statute does 
not extend to Ireland, and unless the general jurisdic- 
tion of Chancery had comprehended the subject of the 
appeal, it must probably have failed, if the case was to 
be regarded only as one of charity. 

Lord Redesdale said, ‘“We are referred to the statute 
of Elizabeth with respect to charitable uses, as creating 
a new law upon the subject of charitable uses. That 
statute only created a new jurisdiction; it created no 
new law; it created a new and ancillary jurisdiction, a 
jurisdiction created by a commission to be issued out of 
the Court of Chancery, to inquire whether the funds 
given for charitable purposes had or had not been mis- 
applied, and to see to their proper application; but the 
proceedings of that commission were made subject to 
appeal to the Lord Chancellor, and he might reverse or 
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affirm what they had done, or make such order as he 
might think fit for reserving the controlling jurisdiction 
of the Court of Chancery, as it existed before the pass- 
ing of that act; and there can be no doubt, that by infor- 
mation by the Attorney General the same thing might be 
done.” Attorney General v. Mayor of Dublin, 1 Bligh 
347. “While proceedings under that statute were in 
common practice (as appears in that collection which is 
called Duke’s Charitable Uses) you will find it stated, 
that in certain cases, although a commission might issue 
under the statute, an information by the Attorney Gen- 
eral was a better remedy. In process of time indeed it 
was found that the commission of Charitable uses was 
not the best remedy, and that it was better to resort 
again to the proceedings by way of information in the 
name of the Attorney General.” Jb. “The right which 
the Attorney General has to file an information, is a 
right of prerogative. The king as parens patrie has a 
right by his proper officer to call upon the several courts 
of justice, according to the nature of their several juris- 
dictions, to see that right is done to his subjects, who are 
incompetent to act for themselves, as in the case of 
charities and other cases.” P. 348. 

Lord Eldon said he was most clearly of opinion, that 
“the jurisdiction of the Court of Chancery could not be 
taken away but by express words, or by words creating 
a necessary implication to that effect.” P. 358. 

The Lord Chancellor (Lyndhurst) said he was of 
opinion, “that the Court of Chancery had jurisdiction 
in the case, whether it was or was not a charitable use.” 
FEL AB Yeh 

All these great equity judges concurred consequently 
in holding to the original jurisdiction of Chancery in 
charitable uses. 

Lord Redesdale repeats his opinion in the Corpora- 
tion of Ludlow v. Greenhouse, also in the House of 
Lords, 1 Bligh. 61. 

And finally as late as 1833, Sir John Leach, in the 
Attorney General v. Brentwood School, 1 Mylne & K. 
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376, in speaking of a devise to a corporation, in 1565, 
says, “I am of opinion, that although at this time no 
legal devise could be made to a corporation for a chari- 
table use, yet lands so devised, were in equity bound by 
a trust for the charity, which a court of equity would 
then execute.” 

Here is a mass of dicta and adjudications since the 
statute of 43 Elizabeth—the consentient opinion, judg- 
ment, and practice of lawyers and courts for two centu- 
ries and a quarter—affirming the full jurisdiction of the 
Court of Chancery over charitable uses ab origine; and 
against these we have only the solitary, unnecessary, 
ill considered dictum of Lord Loughborough, in the 
Attorney General v. Bowyer, 3 Ves. Jr. 726. “It does 
not appear,” said his lordship, “that this court at that 
time (namely, before the statute 43d Elizabeth,) had 
cognizance upon informations for the establishment of 
charities. Prior to the time of Lord Ellesmere, as far 
as tradition in tunes immediately following goes, there 
were no such informations as this upon which I am now 
sitting, but they made out the case as well as they could 
at law.” 

If this assertion were confined to proceedings by 1n- 
formation, in the name of the Attorney General, it 
would not concern us, in this case, nor perhaps in any 
other in this country ; but the meaning of his lordship is 
distinct, that the tradition in times immediately fol- 
lowing the statute, was, that in charitable uses they 
made out the case as well as they could at law, and had 
not the aid of Chancery. So it was understood, beyond 
doubt, by Chief Justice Marshall, and so it was applied 
in The Baptist Association v. Hart's Executors. 

Lord Loughborough refers to no extant book or writ- 
ing whatever for this tradition, and yet he could have 
known nothing of tradition in times immediately fol- 
lowing the statute, except by some printed or written 
work. It could not otherwise have come down to his 
lordship. I apprehend it to be as clearly demonstrable 
as a negative can be, that nothing of the kind existed. It 


148 


would be expressly contrary to what was both adjudged 
and printed, had existed in print for more than a cen- 
tury, and was existing in his lordship’s time, and still 
exists. Certainly Lord Loughborough was not required 
to bea legal antiquarian, acquainted with all ancient rec- 
ords then remaining in the archives of Chancery, and 
only since his day brought to light; but he was bound, 
before expressing his opinion on a question concerning 
the statute of Charitable Uses, and upon the jurisdiction 
of Chancery, to know something of the two fundamen- 
tal works upon the subject, Duke’s Charitable Uses, a 
book of acknowledged authority, and Sir Francis 
Moore’s Readings on the Statute—the latter the work of 
an eminent lawyer, who drew the statute at the request 
of the House of Commons, who had delivered readings 
upon it to the students of the Middle Temple—and who 
was one of the most careful and accurate reporters of 
his day. Lord Loughborough undoubtedly had heard of 
both these works. He cites a case from Duke, in Rum- 
bold v. Rumbold, 3 Ves. 69—two years before the At- 
torney General v. Bowyer. Yet it will be seen most 
clearly, that if he had read either of them with care, he 
could not have said what is set down to him. The evi- 
dence of this will be found to be so strong, that it is buta 
proper respect to the Lord Chancellor, to suppose that 
he has been misreported, by nevertheless one of the 
most accurate of modern reporters. 

I proceed now to recite several cases of decrees in 
Chancery, before the statute of 43 Eliz., which incon- 
testibly show that charitable uses were not left to make 
out their cases as well as they could at law, but were 
assisted by Chancery, to the whole extent that they were 
ever assisted by commissioners under the statute. 

The case of Messenger v. the Mayor and Burgesses of 
Gloucester, Tothill, 58, is a decree in the Judgment 
Roll of 36, 37 and 38 Henry VIII. The object of the 
bill does not appear; but the reporter says, ‘““Forasmuch 
as upon the hearing of the matter, the defendant showed 
a tripartite feoffment of the premises, from John Cooke 
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to the Mayor and Burgesses, to the use of a free school 
and other purposes, and because the plaintiff proved not 
the matter of his bill and replication, therefore the said 
manors and lands, &c., were decreed to the defendants 
and their successors to their uses, and that the plaintiff 
should, by Christmas next, deliver them all the evidences 
concerning the same.” 

In Carey 103, Parrot v. Pawlet, 20 Eliz., the bill being 
for the benefit of the poor at Drayton, was retained, 
though under forty shillings. 

In Elmer v. Scot, 24 Eliz. Choice Cases in Chancery, 
155—there is another case of a decree in Chancery ina 
charitable use, for which there could have been no 
remedy at law. _ 

Sir Francis Moore in his reading, gives the case of a 
decree in Chancery in the same year, 24 Eliz., in the 
following terms: ““One Symons, an Alderman of Win- 
chester, sold certain land to Sir Thomas Fleming, now 
Lord Chief Justice, then Recorder of that town, and this 
was upon confidence to perform a charitable use, which 
the said Symons declared by his last will, that Sir 
Thomas Fleming should perform. The bargain was 
never enrolled; and yet the Lord Chancellor decreed that 
the heir should sell the land, to be disposed according to 
the limitation of the use. And this decree was made 
24th of Queen Elizabeth, before the statute of Charita- 
ble Uses, and this decree was made upon ordinary and 
judicial equity in Chancery; and therefore it seems the 
commissioners upon this statute, may decree as much in 
like case.” Duke, (by Bridgman) 163. 

This is express to the whole matter involved in the 
point; and Sir Francis Moore cites the case, not to prove 
that Chancery could make such a decree in such a case, 
nor that it could be made upon ordinary and judicial 
equity, but for the reason, that because it could be made, 
and by virtue of this ordinary jurisdiction, therefore 
commissioners under the statute might do the same. He 
infers the power of the commissioners in like case, from 
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that of the court, and not the power of the court from 
that of the commissioners. 

On the same page, Duke, 163, is another case. “Sir 
Thomas Bromley decreed, and compelled the terretenant 
to give seizin of a rent seck, to the intent the party 
might bring an assize.” Sir Thomas Bromley was cre- 
ated Lord Chancellor in 1579, 21 Eliz., and died in 1587, 
29 Eliz. If the court had not decreed seizin to be given 
to the landlord, he would have had no remedy whatever 
atlawes. Coolio Sec! 217,233 8341 we Cont ie sO 
SloesCa:) 

The cases of Elmly Lovett, and Bratlington Sussex, 
before 37 Eliz., Duke, 360, 361; Howard’s case, 40 Eliz., 
Duke, 136; Throgmorton & Gray's case, 41 Eliz., Duke, 
131; Kenson’s case, 41 Elig., Duke, 361; Buggs v. 
Sumpner, 8 June, 43 Eliz., which was before the statute, 
Tothill, 120; Mayor of Reading v. Lane, 43 Eliz., (per- 
haps on the dividing line) Duke, 361, were all decrees in 
Chancery, in cases of charitable use, before the statute. 

The case of Attorney General v. Master of Brent- 
wood School, 1 Mylne & K. 376, gives the particulars of 
a decree in Chancery in 1570, 13 Eliz. showing the exer- 
cise of jurisdiction by Chancery, establishing a charit- 
able use under a devise to a corporation, absolutely void 
at law, the heir being decreed to convey to the corpora- 
tion, and conveying accordingly in 1573. It was this 
decree that Sir John Leach was called upon to carry into 
effect, and did carry into effect in 1833, in remedy of an 
abuse of the charity of long standing. 

These cases would be sufficient to refute Lord Lough- 
borough, if they stood alone; for we might show their 
intrinsic propriety and necessity, as acts of equity juris- 
diction, by asking the question, how it is possible to 
suppose, that such a jurisdiction did not exist before the 
statute 43 Eliz., considering what the statute says 
and is? 

It is the creation of a new remedy by commissioners, 
with appeal to the Lord Chancellor, or Lord Keeper, or 
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Chancellor of the Duchy of Lancaster, with power to 
annul, diminish, alter, or enlarge the decrees of the 
commissioners, as “to either of them in their jurisdic- 
tions, shall be thought to stand with equity and good con- 
science.” The general jurisdiction of Chancery is there- 
fore referred to as an existing power, by which to 
administer equity upon appeals in cases of charitable 
use. 

It is a remedy in certain cases only, expressly accept- 
ing many and perhaps all the most important by name. 
But the excepted cases were of a class to bear the delay 
and the expenses of Chancery, and to require the more 
solemn methods of investigation used in that Court, in- 
stead of jury trial and oral proof, which the commission- 
ers were to use. Was there no existing jurisdiction to 
protect charitable uses to the Colleges of the two 
Universities—the Colleges of Westminster, Eton, and 
Winchester—to Cathedral or Collegiate Churches—to 
cities and towns corporate—to hospitals or free schools 
which have special visitors appointed by their founders? 
For all these are excepted from the jurisdiction of the 
commissioners. 

It takes away no existing jurisdiction of any kind. It 
expressly saves the jurisdiction of the ordinary, which 
extended to many matters in the act; and it says nothing 
to abridge the power of Chancery, which of course re- 
mained afterwards as it was before, and was expected 
to remain for the protection and correction of what 
would have otherwise been destroyed by the exceptions 
in the statute. 

But all these questions and inquiries are superfluous, 
except to show the inaccuracy of Lord Loughborough’s 
dictum. Since his time, and since the decision in the 
Baptist Association case, the fact of the regular, con- 
stant exercise of original jurisdiction in cases of charit- 
able use, by Chancery, before the 43 Eliz., and from 
a point of time a century before the first year of that 
queen, has been placed beyond all doubt. 

The British House of Commons in the year 1800, 


152 


presented an address to the king, praying him to give 
such directions as he should think fit, for the better 
preservation, arrangement, and more convenient use of 
the public records of England; and in consequence of 
this address, and by virtue of commissions from George 
III. and his successors, many volumes have been printed 
by direction of the Record Commission, and among 
others, the calendars or indexes of the proceedings in 
Chancery, in the Tower of London. 

From three of these volumes, printed in 1827, en- 
titled “Calendars of the Proceedings in Chancery, in the 
reign of Queen Elizabeth, to which are prefixed exam- 
ples of earlier proceedings in that Court, namely, from 
the reign of Richard the Second, to that of Queen 
Elizabeth, inclusive, from the originals in the Tower,’— 
I have selected about fifty cases of bills, answers, &c., in 
charitable uses, of every variety, and asking for every 
species of relief, two of them from the reign of Henry 
the Sixth, which ended in 1460—one from the reign of 
Edward the Fourth, his successor—and the rest from 
the reign of Queen Elizabeth. The extant records in 
these reigns are by no means perfect, and those of the 
earlier reigns are very defective. The years of the 
reign do not always appear. In some they are stated, 
and in others they can be ascertained by collateral 
proofs. The decrees are not given, though ina few cases 
they also may be ascertained collaterally. The cal- 
endars give in every case, the names of the complain- 
ants or relators, and defendants, and the object of the 
bill. They are, in fine, indexes for reference, to such 
as wish to examine the original records. In the cases 
from Henry VI. and Edward IV., the bills and an- 
swers are set out in the printed volumes at length, as 
specimens of the Chancery practice of that day. 

Babington v. Gull, 1 vol. p. lvi., is a bill addressed in 
the reign of Henry VI. to the bishop of Winchester, 
Chancellor of England, complaining that the plain- 
tiff’s mother had placed 600 marks in the hands of the 
defendant, for the purpose of founding a chantry in 
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the Church of St. Peter, of Haworth, in Nottingham- 
shire, which he had neglected to do. The answer 
admits the receipt of the money for the purpose men- 
tioned, but adds, that if the chantry was not endowed 
within four years, which were not expired, the money 
was to be applied to finding three priests, to sing daily 
in the said church, and that he is willing to pay the 
money according to the direction of the Court. This 
bill must have been in the 37th year of Henry VI., or 
before, as by a note of sub-commissioner, Babington’s 
chantry was perfected in that year of the reign, which 
was in 1458, one hundred years before the first of Queen 
Elizabeth. 

Wakering v. Bayle, is another bill addressed to the 
same Chancellor, in the same reign, to compel the de- 
fendant to make an estate of certain lands to the Hos- 
pital of St. Bartholomew, in West Smithfield, to the 
intent to find a preist perpetually “to sing and to office 
in a chapel, all of new, made by the cost,” of one of the 
feoffees; vol. 1, p. lvii. This was before the 38 Hen. 
VI.—for in that year the Bishop of Exeter was made 
Chancellor, and continued to the end of the reign. 

The same plaintiff, Wakering, filed another bill against 
Bayle, for the same cause in the reign of Edward 
IV., stating the former bill, under which he says the de- 
fendant was examined and sworn “before Harry, late of 
dede and not of right, Kyng of Inglond, in his Chaun- 
cerie;’ and asking that the defendant might be com- 
pelled to make the estate, and to stay waste in the mean 
times ~ Volt, po Ear 

Lyon & Wife v. Hewe & Kemp, vol. 2, p. xliv., is a 
bill addressed to the Archbishop of York, Chancellor of 
England, being the same Bishop of Exeter, who was 
made Archbishop in 5 Edw. IV. complaining that the 
defendants had disposed of property left for religious 
and charitable purposes, contrary tothe will of the plain- 
tiff, Ellen’s late husband. 

The calendars of Elizabeth’s reign, I will refer to by 
volume and page, giving the object of the suits only in 
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such cases as appear to be material, and as will exhibit 
the various kinds of relief that were asked. 

“Brentwood—Parker and two others, in behalf of 
themselves, and other the inhabitants of the town of, 
against Browne. Billto establish donations. A chapel 
of ease to the Parish Church of Southwelde, in which 
parish the town of Brentwood is situated, and a free 
school and alms-houses there.” Vol. 1, p. 81. This is 
the same case that is stated in the Attorney General v. 
Master of Brentwood School, 1 Mylne & K., 376, in 
which it appears, that the bill was filed in 12 Eliz., and 
a decree made 3d May, 1570, establishing a devise for 
charitable uses to a corporation, and ordering the heir of 
the testator to convey. 

“Buggs the elder, and two other complainants, 
against Sompney and three other defendants. Bill to 
establish Charitable Uses—a tenement called the Old 
Pole, and lands thereto belonging, in Harlow, conveyed 
and settled temp. Hen. 8 by John Swerder to feoffees in 
trust for the poor of the said Parish of Harlow. Vol. 
bp. 96. 

“Buttlell and Purchas (churchwardens) against 
Fitche. Bill for performance of charitable institutions 
—land called Church Piglittle, held from time imme- 
morial, for repairing the parish church of Lyndsell.” 
Vol. 1, p. 98. No trustees, and complainants not a 
corporation to hold lands. 

“Blenkinsopp and Salkeld against Awndersonne and 
two others. Bill to establish a charitable donation—an 
annuity-of £8 for certain paupers and a schoolmaster in 
the Parish of Burch, under Stainsmore devised by Sir 
Cuthbert Buckle, Knight, late Lord Mayor of London, 
to be charged on this messuage, called the Spittle on 
Stainsmore, and lands thereto belonging.” Vol. 1, p. 
101. No trustees. 

“Blocking Parish—Fytche and Goodwin, church- 
wardens, and Wyndall and others, overseers of, against 
Robinson and two others. Bill to recover a legacy to 
charitable uses—the sum of £400 bequeathed by Joan 
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Smythe, widow, to be invested for producing a yearly 
fund for the relief of the poor of Blocking.” Vol. 1, 
p. 134. No trustees. 

“Barrington Parish—Tychner and College, church- 
wardens of, against Lancaster. Bill for injunction in 
support of a charity.” Vol. 1, p. 141. 

“Carlton, on behalf of himself and others, inhabitants 
of Elm, against Blythe and two others. Bill to recover 
charitable donation—a legacy of £13 13s.4d., bequeathed 
by the will of John Allen, deceased, to be invested at 
interest for the benefit of the poor of the Parish of Elm.” 
Vol. 1, p. 159. No trustees. 

“Cornworthy Parish—Perott and others, inhabitants 
and parishioners of, against Cruse. Bill to appoint 
new trustees for a charity.” “Volo 1, p.159, 

“Congressburg Manor—John Irish and others, ten- 
ants of, against Aishe and others. Bill for perform- 
ance of will for charitable uses—the manor and lord- 
ship of Congressburg and lands, devised by the will of 
John Can to the defendants upon sundry trusts.” Vol. 
Leepe cao. 

“ Chester—Mayor and Citizens of, against Brooke 
and Offley. Bill to establish a charity—legacies left by 
the will of Robert Offley, of London, Haberdasher, for 
the benefits of apprentices and other inhabitants of the 
Citvaomenester ss) Ololp.2lO™  Notrustees. 

“Christ Church within Newgate—Vicar and Church- 
wardens of, against Vicar and Churchwardens of the 
Parish of All-Saints, Barking. Claim of donation to 
charitable donations—a legacy of £4 per annum be- 
queathed by the will of Joan Watson, and claimed by 
both these parishes.” Vol. 1, p.218. No trustees, and 
apparently an indefinite charity. 

“Dartmouth—Mayor, Bailiffs, and Burgesses of, 
against Ball. Bill for appointing new trustees for 
charitable uses.” Vol. 1, p. 225. 

“Danburye, Parish and Town—the Churchwardens, 
Parishioners, and Inhabitants of, against Emerye and 
five others. Bill to regulate charitable donations of 
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land—lands in Purleigh, purchased by certain well-dis- 
posed and charitable persons in trust for the poor of 
Danburye.” Vol. 1, p. 241. 

“Dartmouth Hardness—Mayor, Bailiffs, and Bur- 
gesses of Clifton, against Furnman and another. Bill 
for performance of charitable trusts—lands in Clifton, 
Dartmouth Hardness, &c., conveyed by William James 
to feoffees in trust for the poor of Dartmouth, and other 
charitable purposes.” Vol. 1, p. 257. 

“Elksley—Blacknall and others on- behalf of the in- 
habitants of, against Sproy and others. Bill to establish 
a charitable donation, a parcel of ground in the Parish 
of Elksley, containing 500 acres, which was of ancient 
time given and conveyed to certain feoffees in trust for 
said parish.” Vol. 1, p. 276. Trustees unknown. 

“Elm—Carleton for himself and the rest of the inhab- 
itants of the Parish of, against Blythe and others. Bill 
for charitable purposes.” Vol. 1, p. 282. This is the 
same case indexed under the name of Carlton. 

“Fairford—Jenkins and others, tenants and inhab- 
ttants of the Manor and Parish of, against Oldisworth. 
Bill to establish rights of copyholders, and charitable 
donation—the Manor of Fairford.’ Vol. 1, p. 291. 
No trustees, and trust apparently indefinite. 

“Feversham—Mayor, Jurats, and Commonalty of, 
against Joan Lady Hannots, late the wife of Henry 
Hacker, and others. Bill to establish a devise to a cor- 
poration, a messuage, &c., in Feversham, and all other 
his lands in the Isle of Hartye, &c.; all which, after the 
decease of his said wife, he devised to the said mayor, 
jurats, and commonalty in fee for the benefit of the said 
corporation, repairing the harbour and highways there- 
of.” Vol. 1, p. 308. This is probably the case of the 
same plaintiffs against Dominam Amcoats, Tothill, 138, 
in 11 and 12 Eliza. 

“Gillingham—Estmond and other inhabitants of the 
town of, against Lawrence. Bill of revivor to establish 
certain charitable uses—divers messuages, lands and 
tenements, parcel of the copyhold of the queen’s manor 
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of Gillingham, which the bill states to have been held 
time immemorial, for the support of a charity school and 
other charitable purposes in Gillingham.” Vol. 1, p. 
376. No trustees, and the trust in part indefinite. 

“Goodson and others against Munday and others. Bill 
for performance of a trust for charitable uses—divers 
messuages and lands in Ailesbury and Hartwell, some 
time the estate of John Bedford, who by a feoffment 
dated 10th July, 1494, conveyed the same to certain 
feoffees in trust among other things for the repair of the 
highways about Ailesbury and Hartwell.” Vol. 1, p. 
378. Trustees unknown. 

“Havenyngham—Sir Arthur Havenyngham, Knt., 
and other inhabitants of, against Tye and several others. 
Bill to obtain attornment and rent for charitable pur- 
poses, fifty acres of land, meadow and pasture, called the 
town land of Havenyngham, lying in Badyngham, in the 
occupation of defendant Tye, the reversion in feoffees 
for the use of the said town.” Vol. 1, p. 395. See Duke, 
163, where Sir Francis Moore says, “‘it is said there are 
precedents in Chancery, where the Lord Chancellor had 
decreed and compelled the tenant to attorn, where the 
reversion is granted to a charitable use.” 

“Hallingsbury Morley—Sayer and Pryor, Overseers 
of the Poor of, against Lambe, and another. Bill to es- 
tablisha charitabledonation—a sum of £20, given by the 
Will of Thomas Lambe, deceased, to be for the perpetual 
benefit of the poor of Hallingsbury parish, and which 
the bill prays may be laid out in the purchase of land 
for that purpose.” Vol. 1, p.399. No trustees. 

Huckmore against Lange and another. Bill to recover 
title deeds for charitable uses. Vol. 2, p. 5. 

“Harlow—Buggs, and others, inhabitants of the 
Parish of, against Sibley. Bill for establishing a 
charitable donation, a copyhold, tenement, garden and 
land, held of the manor of Harlowbury, which was given 
and surrendered by one John Godralf, to the use of the 
poot ol saidqparishs” Vol. 2, p. 49.) Aseaetective 
surrender at law. — 
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“Heron and Brown, Executors of Freston, against 
Sproxton and two others. Bill for performance of a 
Willrespecting charitable donations—divers messuages, 
lands and tenements, &c., late the estate of the said 
John Freston, whobyhis Will gave large sums of money 
for building and endowing an almshouse in Kirkthorpe, 
and a free school in Normanton, repairing highways, 
and other purposes.” Vol. 2, p. 72. 

“Trchester—Fisher for himself and others, the inhab- 
itants of the town of, against Bletsoo. Bill in support 
of a charitable donation—divers messuages, lands and 
tenements in Irchester and Willingborough, which in 
the time of King Henry VII were given and granted by 
William Taylor and John Sely, to trustees, for the use 
of the poor of Irchester, and repair of the bridges there.” 
Vol. 2, p. 107. Trustees unknown. 

“Tcklingham—S tock and others, on behalf of the poor 
of, against Page and others. Biull for performance of a 
charity—a capital messuage, &c., in Icklingham, settled 
from ancient time in feoffees for the use of the poor of 
the said town.” Vol. 2, p. 107. Trustees unknown. 

“Tlford—Fisher, Master of the Hospital of St. Mary 
of, against Anne Seward, widow. Bill of revivor to 
recover dues of charity—the tithes of the demesne lands 
of the farm of Eastbury, &c., settled for the relief of 
poor persons in the Hospital of Ilford.” Vol. 2, p. 108. 

“Kibworth—Brian, and others, inhabitants of the 
parish of, against Benk and others. Biull for perform- 
ance of a charity—divers messuages and lands in Kib- 
worth, given at different times for the use of the poor in- 
habitants of said parish.” Vol. 2, p. 119. No trustees. 

“Kybworth—Fo.xe for himself and others, inhabit- 
ants of the parish of, against Bente and others. Bill 
for the support of a charity, nine messuages and 
cottages, &c., given for the support of a schoolmaster 
and grammar school at Kybworth.” Vol. 2, p. 128. 
No trustees. 

“Litchfield—Babington, Master or Warden of St. 
John Baptist, in the City of, against Lale and two others. 
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A capital messuage and divers other houses, and 100 
acres of land, in Litchfield, &c., held for the support of 
poor persons in the said hospital, and also of a free 
grammar school.” Vol. 2, p. 139. 

“Lynn—the Mayor and Burgesses of the town of 
Kings, against Thomas Howes, Clerk. Bill for per- 
formance of a charitable donation—John Titley, Esq., 
by his Will, gave a payment charged upon his dwelling- 
house at Lynn, for the maintenance of a preacher there, 
and other charitable purposes.” Vol. 2, p. 146. No 
trustees, and trust partly indefinite. 

“Northampton—the Mayor and Chamberlains of, 
against Neale and another. Bill to support a chari- 
table donation, two messuages in Northampton, late the 
inheritance of Henry Neale, deceased, and by him 
charged with certain charitable payments.” Vol. 2, p. 
271. No trustees. 

“Pentworth and others . Bill to support a char- 
itable donation, lands, &c., the inheritance of Richard 
Porter, deceased, who conveyed the same to plaintiff’s 
father and others, as feoffees in trust for the repair of 
the parish church of Mickleworth.” Vol. 2, p. 303. 

“Rodborough—Rycardes and others, for themselves 
and the rest of the inhabitants of, against Payne and 
others. Bill to protect a charitable donation—certain 
lands, &c., which in the time of King Henry VI., were 
given by Margery Breyseyn, and others, to the church- 
wardens and inhabitants of Rodborough, for the per- 
formance of divine service in a chapel of ease to said 
parish, but which defendants claim as having been for- 
feited to the Crown, being given for superstitious uses.” 
Vol. 2, p. 430. No trustees capable of taking. 

“Sand and others against Seare—claim under a deed 
of rent charge, for charitable purposes.” Vol. 3, p. 67. 
Indefinite charity. 

“Smith and Wells, Churchwardens of St. Aldate’s, 
Oxford, on behalf of the parish, against Smith and an- 
other, feoffees. Bill against defendants, as feoffees in 
trust, to perform, and carry into effect such charitable 
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uses. Edgecombe, being seized of certain houses, 
lands, &c., in the City of Oxford, conveyed the same to 
certain feoffees, in trust, who from the profits thereof, 
were to repair the church, to relieve the poor, and for 
other good and charitable purposes: they conveyed the 
same to new feoffees, of whom the defendants are sur- 
vivors, and refuse to account.” Vol. 3, p. 108. 

“Thor plangton—the inhabitants of, against Jarveys, 
only surviving feoffee, to compel performance of trusts 
in a deed of feoffment for charitable uses, and to convey 
to other feoffees.” Vol. 3, p. 169. Indefinite charity. 

“Turner and another, against Buckmasters. Bill to 
protect the plaintiffs, in execution of the Will of 
Thomas Knighton, for charitable uses. Lands lying 
within, and parcel of the manor of Leighton Bussard. 
The defendants allege the same to have been left to su- 
perstitious uses, and endeavoured to get the same into 
their own hands.” Vol. 3, p. 183. 

“Urswick Grammar School, Andrews, and four 
others, against Blunt and wife. Billto enforce a claim, 
under the Will of William Marshall—a moiety of the 
Manor of Beauthingthorp, devised for the endowment 
of a grammar school, in the town of Urswick, and of 
such Will appointed C. Marshall, executor, who died: 
and the defendant, Anne, his widow, afterwards 
married the defendant, Blunt, who entered into the 
whole of the manor, and refuses to comply with the pro- 
visions of the said Will.” Vol. 3, p. 197. 

“Warwick—Master and Brethren of Hospital of 
Robert, Earl of Leicester, in, against Lee and another. 
For payment of an annuity given toa charity. Vol. 3, 
p. 249. 

“Witham—Hall and Hill, on behalf of themselves, 
and other the freeholders and inhabitants of, against 
Panke. Bill for the support and continuance of a char- 
ity. By the gift and grant of well-disposed persons, 
divers lands in Witham, and divers sums of money, were 
given for the reparation of the church, the relief of the 
poor, and other charitable purposes, which lands were 
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settled in feoffees; and the defendant, having gotten 
possession thereof, and moneys, and the deeds of settle- 
ment, refuses to perform said trusts, or to appoint new 
feoffees in the names of those dead.” Vol. 3, p. 252. 
This Bill was in 39 Eliz. 

“Writtle—J ohn Lloyd, vicar, Th. Baker and Rd. Wil- 
ton, Churchwardens and poor of, against Aware and 
others, surviving feoffees in trust for the said parish. 
Bill for the continuance of a charity—a messuage and 
land given by Thomas, in the year 1500 to feoffees in 
trust, for the poor of the said parish.” Vol. 3, p. 269. 
This bill was in 38 Eliz. 

“Wvyllet and Sudbury, Churchwardens and inhabit- 
ants of the town of Middleton, against Middleton, 
widow. Bill to recover a charitable pension—a yearly 
rent of 6s. 8d., payable to the parish of Middleton, 
charged on a messuage and land in Middleton.” Vol. 3, 
p. 286. 

“Whitehurst and others against Warner. Bill for 
support of a charity.” Vol. 3, p. 291. Filed 15 Eliz. 

“Warner against Whitehurst and others. Cross Bill 
setting forth the bill and decree in the former case, and 
an award between the parties, and for carrying the 
award into execution.” Vol. 3, p. 292. Filed 20 Eliz. 

“Welborough—Rawley and others, inhabitants of 
the parish of, against Lewis and others. Bill to appoint 
new trustees of a charity.” Vol. 3, p. 319. This bill 
was addressed to Sir Nicholas Bacon, who was made 
Lord Keeper in 1 Elig., and died in 21 Eliz. 

Here is a mass of testimony on the fact of Chancery 
jurisdiction, in cases of charitable uses, before the 43d 
of Elizabeth, that cannot be resisted. When we advert 
to the various objects of these bills, we may imagine our- 
selves to be reading a Chancery calendar of the present 
day, in which, parties in some cases with no definite or 
particular interest legal or equitable, ask for the supply 
of new trustees, for the redress of abuses, for a decree to 
enforce a charge upon land, or to change the investment 
of a charity—in behalf of the poor—of schools—of 
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churches—of hospitals—without regard to the statute 
of Wills, or the statute of Enrolment, or to any other 
mere legal impediment—injunction bills—bills of re- 
vivor—cross bills—the full action of equity in all re- 
spects. Charitable uses were, therefore, not left to be 
made out at law as well as they could be. Chancery 
assisted them precisely as it now does. 

I am entitled, therefore, to suppose that my fourth 
point has been proved demonstratively, by evidence not 
to be opposed or doubted. 

V. The statute 43 Eliz., is only an ancillary remedy, 
as Lord Redesdale avers, adopted originally for ex- 
pected facility and economy, and to avoid the delay and 
expense of the old remedy by Chancery, to which the 
statute has yielded, and gone itself into oblivion, because 
it proved more dilatory, more expensive, and more 
uncertain. 

This is already made apparent under the previous 
point; but there is, or has been, in some courts of our 
country, an adhesion to this statute, altogether extraor- 
dinary, and it is useful to multiply the proofs, that it 
created a special jurisdiction and did nothing more. In 
creating that jurisdiction, it used language in its recit- 
als, which was derived from the settled practice and 
doctrine of equity in regard to limitations and appoint- 
ments to uses; and this derivation being lost sight of, the 
statute has by some persons been regarded as the parent 
of charitable uses, instead of being their minister only. 
The proofs of its being a subordinate remedy only, are 
obvious on its face. 

1. There is no enactment or declaration in the stat- 
ute to make any use good that was not so before. It 
supposes the gifts to have been and to be in their na- 
ture good, and provides redress for the abuse and mis- 
management of them. 

2. The statute is said in some cases to be retrospective. 
If this means that it operates to take from heirs at law 
and next of kin, what was their full property before the 
statute, and to give it to others, it is without example 
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in the history of English legislation. Since a much 
earlier day than the statute, the English constitution 
has been as well settled in regard to private rights, as it 
is now, and to the same effect. An Act of Parliament 
is never made retrospective to divest private rights of 
property, though often with great benefit to extend a 
remedy to cases which before had none. The statute of 
43 Eliz. was retrospective in remedy—because the rights 
which previously existed, were thought to require a 
quicker, cheaper and more inquisitorial remedy than the 
old one—but it was retrospective in remedy only. Had 
charitable uses been bad before the statute, there would 
have been enactments to make them good thereafter, 
and not merely recitals that they had been given, and 
had been defrauded, abused, or neglected. The statute 
proceeds upon the ground, that charitable uses always 
were the property of the objects of them, the poor, the 
sick and the like; and that heirs, and next of kin, and 
all other persons, had no substantial property whatever 
in them. 

3. The Lord Chancellor and Lord Keeper, being fully 
authorized on appeal from the commissioners, to annul, 
diminish, alter or enlarge the judgments and orders of 
the commissioners, as toeither of them should be thought 
to stand with equity and good conscience, it was intended 
consequently, that the same equity should be the rule 
before the commissioners. It is manifestly inconsistent 
with the intention of the statute, to give the commis- 
sioners any power, except to administer an existing 
equity; and it is the same equity that is to be the 
corrective of all their errors. 

4. The statute became obsolete through the defective- 
ness of the remedy, and not by usurpation of its powers. 
Every appeal was necessarily a bill in Chancery, and the 
previous jury trial, and oral testimony of witnesses, 
were lost time and expense. The exceptant on ap- 
peal was complainant, and the opposite party respond- 
ent. The exceptions were a bill, and the denial of 
them an answer. 3 Bl. Comm. 428: Burford v. Leath- 
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er, 2 Atk. 550. Lord Redesdale says, the proceeding 
before the commissioners was puzzling, inconvenient 
and unjust. In the last hundred years there have been 
but six cases, the last in 1808. 15 Ves. 305, 8 East. 
221, Kirby Ravensworth Hospital. The great use of 
the statute was in redressing those flagrant robberies of 
charitable uses, which occurred during the struggles of 
the Reformation, and of the Rebellion, and of the Com- 
monwealth that followed, cases for the most part too 
gross for appeal. There were forty-five commissions 
the first year after the statute was passed, and from 
1643 to 1700, eight hundred and thirty-six. Shelford, 
278, note (7.) 

5. The commissioners did nothing under the statute, 
that was not done in Chancery before. It is said to 
have repealed certain statutes; for instance—First, the 
statute of Enrolment, 27 Henry VIII. c. 16; Jenner v. 
Harper, Gilb. Eq. Rep. 44. So did Chancery before the 
statute. Symon’s case, Duke, 163. The enrolment 
acts have always been held not to affect the fundamental 
principles of equity. Shandos v. Brownlow, 2 Ridgw. 
P. C. 428; Shep. Touch. 224, ch. 10—Secondly, the 
Statute of Wills, by sustaining devises for charitable 
uses to Corporations. Duke, 363, Jesus College case; 
Duke, 375, Hillam’s case; Duke, 377, Mayor of Bristol 
v. Whitton. So did Chancery before the statute. At- 
torney General v. Master of Brentwood School, 1 Mylne 
& K.276. A will was a good appointment in equity be- 
fore the statute. Attorney General v. Bowyer, 3 Ves. 
727.—Thirdly, the statutes of Mortmain, it has been 
said, were repealed by the statute. Hobart, 136, Griffith 
Flood’s case; ib. Collinson’s case. Chancery before had 
held them to be no obstacle to the holding of a charita- 
ble use by a Corporation. Attorney General v. Master 
of Brentwood School, 1 Mylne & K. 376. The decree 
in 12 Eliz. was in point, both to the statute of Wills, and 
statutes of Mortmain. Duke, 133, Sir Francis Moore’s 
reading.—F ourthly, the commissioners, under the stat- 
ute, it is also said, supplied the surrender of a copyhold. 
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Moore 89. .Revel’s case. So did Chancery before. 
Fairford v. Oldisworth, 1 Proceedings in Chancery, 
291; Buggs v. Sibley, 2 vol. p. 49; Guiddy’s case, Duke, 
135. Surrenders are universally supplied in Chancery, 
for any one whohas theleast claim upon the Court—for 
a widow, 16 Ves.90, younger children, 16 Ves. 268, cred- 
itors, 12 Ves. 216, for any devisee or legatee, if the heir 
is not wholly without provision. 1 Atk. 389.—Fifthly, 
the commissioners, it is furtheralleged, supplied defects 
in conveyances, where the grantor was competent. Duke, 
370, Christ Hospital v. Hawes. In Chancery it was 
never otherwise, when there was either trust or consid- 
eration.—Lastly, the commissioners disregarded mis- 
nomer. So Chancery has always done, and the courts 
of law also, unless the party has made the name mate- 
rial in pleading, or the name is so far wrong as not to be 
idem sensu et re. 6 Taunt. 467, Croyden Hospital v. 
Farley; Duke, 83, Mayor of London’s case; 10 Co. 122 
b., Case of King’s Lynn. 

In fine, the cases, instead of showing that Chancery 
before the statute had not full power over charities of 
all kinds, only show that in certain cases, the commis- 
sioners were entitled by the implication of the statute to 
exercise the same power as Chancery had always done. 

Certainly, however, before the Charter of Pennsyl- 
vania, in 1682, the rule of equity, as to such uses, be- 
came and was the same in all cases in equity, as in 
certain cases it was under the statute, and was one code 
of Chancery law; and as such it existed for the use of 
the Colony of Pennsylvania, and was adopted by that 
colony, as fully as the common law, as I proceed to show 
in the next place. 

VI. Whether the 43d of Elizabeth imparted to the 
Law of Charities, be 1t more or be tt less, except the mere 
remedy by commission from Lord Chancellor, or Lord 
Keeper, has been thoroughly adopted in Pennsylvania 
from her earliest day, together with the great body of 
the equity code of England. 

The whole doctrine of charity is adopted in England, 
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except perhaps the doctrine of cy-pres, which was made 
odious rather by its subserviency to religious intoler- 
ance, than by any intrinsic defect, is the law of Penn- 
sylvania, established in all the ways in which law can 
be established among a people. 

I need not say that the law of Pennsylvania must 
govern the present case, if we can find out what it is. 
At least one case in every volume of the reports of this 
Court, sanctions the position that the settled law of the 
State is the rule of decision in this Court. I may refer 
to 1 Wheat. 279, Mutual Assurance v. Watts; 2 Wheat. 
316, Sharp v. Miller’s heirs; 6 Wheat. 119, Fletcher v. 
Powel; 7 Wheat. 550, Blight’s lessee v. Rochester; 8 
Wheat. 535, Daly v. James; 10 Wheat. 152, Elmendorf 
v. Taylor; 12 Wheat. 153, Jackson v. Chew; 5 Peters, 
151, Henderson v. Griffin. 

The complainants must show affirmatively, that the 
law of Pennsylvania does not conform to the law and 
the equity that existed in England at the date of 
the charter, and which must be taken to be the law and 
the equity of Pennsylvania until the contrary is shown. 

Their course is the strongest presumption possible 
against them and their case by the law of Pennsylvania. 
They have fled from this law to the Federal courts, in 
hopes of escaping to a different law. They raised no 
question against the charity until five years after the 
testator’s death; but received their legacies under the 
Will, and recovered in ejectment the after purchased 
estates, as persons having no other claim. They saw 
the City entering into possession, performing the trust, 
and as they say in the amended bill, misappropriat- 
ing immense sums of money, without giving them 
a caution. They saw the executors file their accounts 
from time to time, claiming credits for payments to the 
City of more than three millions of dollars within fifteen 
months after the testator’s death—and gave no caution 
to the executors. It is impossible to reconcile this 
conduct with integrity, except upon the supposition that 
the counsel, whom they employed in the suits for the 
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after purchased estates, had advised them, that under 
the law of Pennsylvania, they had no claim to anything 
more. Itis not admitted that they could have obtained 
any other advice from professional gentlemen acquainted 
with the law of Pennsylvania. They have come here 
in the hope of overthrowing that law, not relying cer- 
tainly upon anything that in a like case in all respects 
this Court has decided, but relying upon a course of 
reasoning by the venerable chief justice in the Baptist 
Association case, which if carried out, as it was in Mary- 
land and Virginia, they hoped might comprehend this 
case. All this certainly affords ground of presumption 
that the law of Pennsylvania, as her courts administer 
it, is fatal to their claim; and this presumption which it 
is their duty to remove, it will be mine to fortify, and to 
raise to full proof. 

The principle of public charities for religious, literary, 
and humane purposes, is too deeply seated in the hearts 
of the people of that State, in their adjudications, their 
laws, and their constitution, ever to be eradicated. They 
are written on all these tablets in characters not to be 
mistaken. An earthquake would alarm and convulse 
them less, than an authoritative judicial decision, over- 
throwing charitable uses, as the courts of Maryland and 
Virginia have overthrown them. 

Until the decision in the Baptist Association case, in 
1819, these uses it is believed had been practically 
respected in all the States. No adverse decision had 
ever been pronounced against them. In one or two 
instances in Pennsylvania, they had received confirma- 
tion from judicial proceedings. Two cases had occurred 
in the Supreme Court of Massachusetts, and had been 
sustained by an elaborate judgment of that learned 
court, after argument by counsel, but without coming it 
would seem to the notice of this Court. Bartlell v. 
King, ex’or, 12 Mass. 537, in the year 1815. Trustees of 
Phillip’s Academy v. King, ex’or, 12 Mass. 553, in the 
same year. In general, however, they had not come 
before the courts, because they were not doubted; and 
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it may be said with great confidence for Pennsylvania, 
that fifty years ago there were many professional men 
and others then living, who would have said that the 
first Constitution of the State settled their validity, as 
firmly and as expressly as it settled the rights of con- 
science. 

From the date of 1819, however, the case has been 
otherwise. Charitable Uses have been brought into 
judgment in most of the States ; and although Maryland 
in the same year, and in 1822 and 1823, followed out 
the reasoning in the Baptist Association case, and went 
perhaps beyond it, as Virginia has since done in 1832, 
overthrowing them almost from the foundation, yet in 
ten or more of the States, including Pennsylvania, they 
have been sustained with the most harmonious consent 
of reasoning, as well as of conclusion. 

There is no one of the colonies.to whom they were 
more indispensable than Pennsylvania. The people 
who first settled that colony, were a religious and 
charitable people, who fled from the intolerance of 
parliamentary law in England, to obtain security for 
their religious worship, and the education and instruc- 
tion of their youth, embracing always their poor youthin 
all their thoughts, without resorting to legal enactments 
for their protection. Knowing how much such enact- 
ments had been abused elsewhere, the people called Quak- 
ers, never care to resort to them here. They never did 
resort to them, though in self-defence the main body of 
Protestant dissenters, to call them by their English title, 
felt compelled to do so. The Quakers never asked, and 
never received grants of corporate powers for any of 
their meetings, schools, or almshouses. They were 
never willing to receive such aid. Their churches, bur- 
ial grounds, almshouses, and schools, which showed 
themselves everywhere as soon as the trees of the forest 
were cut away, and were as dear to them as their per- 
sonal liberty, and more so, had no protection from legal 
enactment, nor from incorporation by the Proprietaries. 
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They had the protection of the English Law of Charit- 
able Uses, or if they had not this, they had none. 

The Assembly of Pennsylvania rarely or never exer- 
cised the power of granting acts of incorporation to any 
body of men, until after the Revolution, or rather until 
the Revolution was at hand. Charters of incorporation 
were granted by the Proprietaries only, with perhaps a 
single exception, that of a school for all denominations 
in Philadelphia, which was chartered by the Assembly 
soon after the first arrival of the colonists. The Proprie- 
taries did not exercise this power for churches or schools, 
until the year 1765, when the approach of the crisis 
which was to involve the proprietary estates, disposed 
this family to make friends among the sober and sub- 
stantial men in the community, by giving their religious 
and charitable institutions this protection. 

How is it possible to suppose, that this people for 
nearly a century, had held their real and personal estates 
devoted to charity, whether religious or secular, without 
any security at all? Or what security can it be thought 
they looked to, except that which they had brought 
with them in the common law, and in the English 
system of equity? For the most part they held these 
estates by individual trustees. But what were these, if 
the trust was void? And it was universally void, if the 
uncertainty to which the complainants object, could 
make it so. If the trust was not valid, the trustees 
themselves might have plundered the charity with 
impunity. In the infancy of the colony, and at a time 
when religious intolerance was endeavouring to erect its 
standard in Pennsylvania, there was not wanting a case, 
in which the invalidity of a religious charity was made 
or alleged to be the pretext for such a spoliation. But 
with this exception of religious disability, which I am 
to speak to hereafter, there was never a moment after 
the first arrival of the Colonists, when charities of all 
kinds were not as safe in Pennsylvania, by the common 
law and equity of that State, as they ever were, or are 
now in England. 
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The derivation of the law of England generally, to 
the Colony of Pennsylvania, is clear, immediate, and 
direct; and it includes the whole body of that law. 

The Charter declares—‘‘that the laws for regulating 
and governing property within the said Province, as 
well for the descent and enjoyment of lands, as likewise 
for the enjoyment and succession of goods and chattels, 
and likewise as to felonies, shall be and continue the 
same, as they shall be for the time being, by the general 
course of the law in our kingdom of England, until the 
said laws shall be altered by the said William Penn, his 
heirs or assigns, and by the freemen of the said Province, 
their delegates or deputies, or the greater part of them.” 
Section VI, Weiss & B. 2. 

Previous sections of the Charter, which give power to 
the Proprietary and his heirs, and his and their deputies 
and lieutenants, by and with the advice and assent of the 
Freemen of the Province, or of their deputies or dele- 
gates, to make, enact, and publish, any laws whatsoever, 
manifest the clear purpose of the Crown to continue the 
great body of the law of England in force within the 
Colony, by providing, ‘“‘that the same laws be consonant 
to reason, and not repugnant or contrary, but (as near 
as conveniently may be) agreeable to the laws, and stat- 
utes, and rights, of this our kingdom of England.” Sect. 
IV.andV.Weiss & B. 2. 

The charter of privileges granted by the proprietary 
the 28th October, 1701, contains that provision for 
liberty of conscience, and religious worship, which “sure 
of immortality, is slowly, but firmly, asserting its power 
over the legislation of Great Britain.” “Because no 
people can be truly happy, though under the greatest 
enjoyment of civil liberties, if abridged of the freedom 
of their conscience, as to their religious profession and 
worship: and Almighty God being the only Lord of 
conscience, Father of Lights and Spirits, and the Author 
as well as Object of all divine knowledge, faith, and 
worship, who only doth enlighten the mind, and persuade 
‘and convince the understandings of people: I do hereby 
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grant and declare that no person or persons, inhabiting 
in this province or territories, who shall confess one 
Almighty God, the Creator, upholder, and ruler of the 
world, and profess him or themselves obliged to live 
quietly under the civil government, shall be in any case 
molested, or prejudiced, in his or their person or estate, 
because of his or their conscientious persuation or 
practice, nor be compelled to frequent or maintain any 
religious worship, place, or ministry, contrary to his or 
their mind, or to do or suffer any other act or thing, 
contrary to their religious persuasion.” Weiss & B., 8. 

Can it be maintained, that with this body of the law 
of England thus transferred, together with this noble 
declaration for the rights of conscience—all that was 
wanting to make that law the glory of the earth, the 
nursing mother of all her children, whether Churchman 
or Sectarian, Catholic or Protestant—can it be main- 
tained that the peopleof Pennsylvania did not possess the 
law of charitable uses, by which alone they could enjoy 
the portion of earth, on which their conscience com- 
manded them to erect a church for the worship of God, 
or which they might set apart for the Christian inter- 
ment of their kindred, or to build schools for the instruc- 
tion of their youth, or almshouses for the succor of the 
sick, aged, or impotent poor? Are not religious people 
prejudiced in their estate, because of their conscientious 
persuasion, when they cannot secure the portion of it 
that is necessary for the performance of the great prac- 
tical duties of religion—the worship of God—the in- 
struction of the ignorant—the relief of the poor, and the 
diffusion of Christian knowledge to all the people of the 
earth? Have they freedom of conscience as to their 
religious profession, if they must hold it by charters of 
incorporation, which the Proprietary or the State is at 
liberty to give or withhold at pleasure? 

I have already submitted to the Court, and I repeat 
it with the assurance of a settled conviction, that the 
right of bestowing lands or goods in charity, be it for 
the propagation of religion, or for education, or for re- 
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lief to the destitute, is a right of conscience, a part of 
“religious profession and worship;” and that if the law, 
while it proclaims freedom of conscience, denies the 
enjoyment of it in these forms, or what is the same 
thing in principle, makes it wholly dependent on the 
special grant and pleasure of the legislature, it is a 
solecism and a hypocritical pretence. The right of the 
public to regulate the enjoyment, so as to prevent mis- 
chief to individuals or the public, is a different question ; 
but there can be no true freedom of conscience, where 
the performance of this great practical duty of religion, 
is denied to any man or body of men who sincerely 
profess their obligation to live quietly under the civil 
government, and whose acts are not in conflict with this 
profession. So have the people of Pennsylvania thought 
at all times, and so it will be seen they have most plainly 
and solemnly declared. 

There have been some occasions, in which the legis- 
lature and the courts of Pennsylvania, have in an em- 
phatic manner, declared the rule of the common law, 
and of the principles of equity, as a part of supplement 
of that law, within the Colony and State. 

The first penal code, the basis of the criminal law of 
Pennsylvania, ‘““An Act for the advancement of Justice, 
and more certain administration thereof,” passed the 
31st May, 1718, 1 Smith, 105, after reciting the clause 
of the 6th section of the charter, which declares that the 
Jaws for the regulation of property in the colony, shall 
continue the same as they should be for the time being, 
by the general course of the law in England, until 
altered by the Proprietary and freemen, proceeds fur- 
ther to declare in its preamble, that “it is a settled point, 
that as the common law is the birth-right of English 
subjects, so it ought to be their rule in British domin- 
ions.” 

In Morris’s Lessee v. Vanderen, 1 Dall. 67, McKean, 
C. J. said, “it is the opinion of the Court, that the com- 
mon law has always been in force in Pennsylvania.” 
To the same point is Respub. v. Mesca, 1 Dall. 73, and 
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the acts of 3lst May, 1718, and 28th Jan. 1777, 1 
Smith 105, 429. 

In the case of Lyle v. Richards, 9 Ser. & Raw. 320, 
the decision of the Court affirmed in the broadest man- 
ner, the extension of the whole body of the common 
law, with such exceptions only as could be shown by 
those who alleged them. It was a case that thoroughly 
tried the principle, for it turned upon the power of a 
tenant for life to bar contingent remainders in tail and 
in fee by a common recovery, the testator having in a 
strict settlement of his estate, omitted a devise to trus- 
tees to support the remainders; and there was no prec- 
edent of the use of a common recovery in such a case, 
though there were several of its being used to bar es- 
tates tail in possession before the act of 1749-50, 
which expressly authorized its use for such estates. 

In Pollard v. Shaffer, 1 Dall. 214, the same court say, 
that ‘Equity is a part of the law of Pennsylvania.” 
“For although we have not the Chancery forms or meth- 
ods of carrying several equitable cases into execution, 
yet we are to determine where we may, according to 
equity, as making a part of the law, to prevent a failure 
of justice.” From 1720 to 1736, Pennsylvania had 
courts of Chancery, and exercised equity powers gen- 
erally to enforce equity principles. Most of the powers 
were lost, with the loss of the courts; but the loss of the 
powers never impaired the use of the principles in any 
case, where the principles could be otherwise carried 
into effect. 

In Ebert v. Wood, 1 Binn. 217, Chief Justice Tilgh- 
man would not suffer the point to be argued, conceiving - 
it to be perfectly settled. In Jordan v. Cooper, 3 Ser. 
& Raw. 578, the court held that equitable pleas in de- 
fence might be used against demands at common law. 
The common law powers of our courts have been invari- 
ably applied, wherever practicable, to enforce the 
principles of equity. In this form the solvent estate of 
a deceased partner may be reached, where the survivor 
is bankrupt. Lang v. Keppele, 1 Binn. 479. Specific 
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performance is obtained through conditional or caution- 
ary verdicts. Hawn v. Norris,4 Binn.77. The action 
of ejectment is in all cases that call for it, a bill in 
equity; Peebles v. Reading, 8 Ser. & R. 484; and many 
other cases of the like nature might be cited. 

In the first act of the Commonwealth, after the Con- 
stitution of 1776, “An Act to revive and put in force, 
so much of the late laws of the Province of Pennsylva- 
nia, as is judged necessary to be in force in this Com- 
monwealth,” passed the 28th January, 1777, 1 Smith, 
429, obedience to the common law is enjoined and re- 
quired of all persons, as distinctly as it is in regard to 
the acts of Assembly that were in force before the 
Declaration of Independence. The full and perfect 
adoption of the law of England, appears throughout the 
reports of decisions in this State, with but few and 
inconsiderable exceptions, which are always to be made 
out by those who assert their existence. 

It is in consequence of the obligatory force of the 
Common Law of England, and of the equity principles 
enforced in Chancery, that no act of Assembly has ever 
been enacted or wanted, to protect charitable uses 
generally. Noact of Assembly has ever been passed, to 
authorize the dedication of property to public use, or to 
the maintenance of schools, or for the relief of the poor. 
Yet such institutions have existed and abounded from 
the beginning. The general law of the State, derived 
from England, has always been their authority and 
protection. 

An act of the 6th February, 1731, entitled, “An Act 
for the enabling religious societies of Protestants within 
this Province, to purchase lands for burial grounds, 
churches, houses of worship, schools, &c.,” 1 Smith, 
192, has been the main reliance of the complainants’ 
counsel, in their effort to show that the law of Pennsyl- 
vania never recognized the doctrine of charitable uses. 
It is said to imply in the clearest manner, a negation of 
all existing charitable uses, and to have been enacted for 
the sole purpose of giving effect to certain of them, to a 
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certain and limited extent only. I am content to take 
this act as the hinge of the whole controversy, and so 
undoubtedly it will be found to be. 

The third section enacts in terms—‘that it shall and 
may be lawful to and for any religious society of Protes- 
tants, within this Province, to purchase, take, and 
receive, [lands and tenements] by gift, grant, or other- 
wise, for burying grounds, erecting churches, houses of 
religious worship, schools, and almshouses for any es- 
tate whatsoever, and to hold the same for the uses afore- 
said, of the Lord of the Fee, by the accustomed rents. 
Provided always, that nothing in this act contained, 
shall be deemed taken or construed, to enable any of 
the said religious societies, or any person or persons 
whatsoever, in trust for them, or to their use, to pur- 
chase, take, or receive, any lands or tenements, by gift, 
grant, or otherwise, for or towards the maintenance or 
support of the said churches, houses of worship, schools, 
or almshouses, or the people belonging to the same, or 
for any other use or purpose, save for the uses in this 
act before mentioned.” 


The section, it may be remarked, is confined to reli- 
gious societies of Protestants. It has no relation to 
schools and almshouses generally. The proviso has the 
like exclusive reference to the said religious societies, 
and to persons in trust for them, or to their use. It 
neither contains nor implies a negative. It is an affrm- 
ative enactment, to authorize such societies to pur- 
chase lands or tenements for burying grounds, and for 
erecting churches, schools, and almshouses, with a pro- 
viso that the Act shall not be construed to enable them, 
or persons in trust for them, to purchase or receive lands 
for the maintenance of such churches, &c. It undoubt- 
edly implies that some impediments existed, or were 
alleged to exist, in the general law, in regard to pur- 
chases by such religious societies for such objects; and 
it is apparently with a very jealous and niggard spirit, 
that it in any degree obviates them. But looking only 
at its enactments, without reference to some other law, 
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it is inexplicable. If it contains all the law of Penn- 
sylvania in regard to religious and charitable founda- 
tions, it exhibits a community in which, in general, there 
could have been neither religion or charity; for suppos- 
ing the people to have been religious and humane, which 
they professed to be, it is the strangest of all phenomena, 
that their law makers should expressly exclude the in- 
ference that the act meant to authorize acquisitions of 
property by religious societies, for the maintenance of 
schools and almshouses, if there was not some general 
law to fall back upon. It is not surprising, that without 
possessing the key to the act, different opinions have 
been entertained in regard to it. The complainants do 
not stand alone in mistaking its meaning. Others have 
been as far from it as they are—though it is impossible 
to be farther. But by the historical and legal details 
that it will be my duty to give, it will be found to be of 
the easiest interpretation possible, to be part of one of 
the most interesting chapters in the colonial history of 
Pennsylvania, and to furnish irrefragable proof of the 
general colonial assent to the validity of all charitable 
uses. 
_ I must ask the Court to go back for a moment to the 
statute of 23 H. VIII. c. 10, sometimes called ‘‘the 
Statute of Mortmain,” Boyle, 268, as the act of 9 Geo. 2, 
c. 36, restraining gifts to charitable uses, is universally 
called. It declared, among other things, that by reason 
of assurances of lands and tenements, upon trust to the 
use of parish churches, fraternities, and companies 
made by common assent without any corporation, the 
same losses and inconveniences accrued to the king and 
to the other lords and subjects of the realm, as in case 
where lands were “aliened into Mortmain;” and it there- 
fore, with certain particular exceptions, made them 
utterly void. 

This statute has finally obtained the name of the 
Statute against Superstitious Uses, the decisions in 
Queen Elizabeth’s time having confined its effect to 
uses of that description. 
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A superstitious use, according to the law of England, 
indeed according to the law of all countries, is, and can 
only be, a use which has for its object the propagation 
or the rites of a religion not tolerated by law. Mr. 
Boyle in his Treatise so defines it. Boyle, 242. There 
can be no religious superstition in the legal sense, where 
the law shows the respect of equal toleration to all 
religions; and we must therefore acknowledge the pro- 
priety of the decision of the Supreme Court of Penn- 
sylvania, in McGirr v. Aaron, 1 Penns. Rep. 49, though 
it sustained a devise to a priest and his successors, to 
have an obit perpetual, or anniversary service for the 
soul of the deceased, which is one of the uses expressly 
prohibited by the 23 H. VIII. Judge Addison, the 
President of the Common Pleas in Westmoreland 
county, had sustained the same use forty years before. 
Lessee of Browers v. Fromme, Addis. Rep. 362.* 

The history of religious toleration is of course neces- 
sarily connected with the history and fate of supersti- 
tious uses in England. 

The first establishment of the Church of England, 
after the Reformation, was made in 1548 by 2 and 3 
Edw. VI. c. 1.—‘‘An act for uniformity of service and 
administration of the sacraments throughout the 
realm.” 5 Pick. 286. This statute adopted “the Book 
of Common Prayer and administration of the sacra- 
ments, and other rites and ceremonies of the church, 
after the use of the Church of England,” then recently 
prepared and concluded by the Archbishop of Canter- 
bury, and ‘certain of the most learned and discreet 
bishops, and other learned men of the realm,” by the 
king appointed to consider and ponder the premises: 
and it enacted that “all and singular ministers in any 
cathedral or parish church, or other place within the 
realm,” should use “the mattins, evensong, celebration 


*Sir C. Pepys, M. R., held that such a use is superstitious and void, even 
under 2 and 3 Will. IV. c. 115, though by that statute Roman Catholics are 
enabled to make dispositions of property in respect of their schools, places 
of religious worship, education and charitable purposes. West v. Shuttle- 
worth, Mylne & K. 684. 
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of the Lord’s Supper, called the mass, and administra- 
tion of each of the sacraments, and all their common and 
open prayer, in such order and form as is mentioned in 
the same book, and none other or otherwise;” and it 
defined “open prayer” to mean “that prayer which is for 
other to come unto or hear, either in common churches 
or private chapels, or oratories, commonly called the 
service of the church.” 

The penalties were directed chiefly against ministers, 
namely, “‘any manner of parson, vicar, or other whatso- 
ever minister,” who should refuse to use the same form 
in such cathedral or parish church, or other places, or 
should use, wilfully and obstinately standing in the 
same, any other rite, ceremony or form; and they 
amounted finally to imprisonment for life, and the loss 
of all spiritual promotions, if the offender had any. 
Persons compelling or otherwise procuring and main- 
taining any such minister to say any common and open 
prayer, or to minister any sacrament in any other man- 
ner or form, were likewise subjected by the statute to 
fine and imprisonment, extending finally to forfeiture 
of goods and chattels, and imprisonment for life. 

Another statute of the same king, 5 and 6 Edw. VI. 
c. 1, compelled all persons inhabiting within the realm, 
“or any other the king’s majesty’s dominions,” upon 
pain of punishment by the censures of the church, to re- 
sort totheir parishchurch or chapel accustomed, or upon 
reasonable let thereof to some usual place where com- 
mon prayer should be used, and there to abide during 
the time of common prayer. 5 Pick. 349. 

In 1553, these statutes were repealed by 1 Mary, 
Sess. 2. c. 2, which was itself repealed in 1558 by 1 
Eliz. c. 2, entitled “An act for the uniformity of com- 
mon prayer and service in the church, and administra- 
tion of the sacraments.” 6 Pick. 117. The Book of 
Common Prayer with certain alterations and additions, 
referred to in the statute, was re-established, and the 
penalties were repeated and enlarged against ministers 
and people. 
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The events of the “Commonwealth” put an end to 
the church establishment, and substituted for it an in- 
tolerance in the opposite direction, equally severe, and 
perhaps more severely enforced. 

Upon the restoration of Charles IJ. in 1662, after a 
review of the Book of Common Prayer, and certain 
alterations by the Convocations of both the provinces of 
Canterbury and York, an act was passed, entitled “An 
act for the uniformity of public prayers and adminis- 
tration of sacraments, and other rites and ceremonies, 
and for establishing the form of making, ordaining and 
consecrating bishops, priests and deacons in the Church 
of England.” 13 and 14. Car. IT. c. 14. 8 Pick. 47. 

This statute adopted the book so reviewed and 
altered. It compelled all ministers in any cathedral, col- 
legiate or parish church or chapel, or other place of pub- 
lic worship within the realm of England, dominion of 
Wales, and town of Berwick upon Tweed, to say and use 
the prayers, &c., in such order and form as is mentioned 
in the book; and required of every person, vicar or 
other minister whatsoever, who then enjoyed any 
ecclesiastical benefice or promotion within the realm or 
places aforesaid, before a certain time publicly to read 
in his church the morning and evening prayer appointed 
to be read, and to declare openly in a form prescribed 
by the statute, his unfeigned assent and consent to 
every thing contained and prescribed in and by the book; 
and in case of neglect or refusal, without some lawful 
impediment, to be allowed by the ordinary, declared him 
to be ipso facto deprived of all his spiritual promotions, 
and allowed the patrons and donors to present or collate 
to the same, as if the person so offending or neglecting 
were dead. It further enacted, that no person under 
pain of imprisonment, should preach or read any sermon 
or lecture in any church, chapel or other place of public 
worship, unless he was approved and licensed by the 
archbishop of the province, or bishop of the diocese, and 
should in his presence read and declare his assent to the 
thirty-nine articles, and at the times appointed in the 
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statute, before his sermon or lecture, read and publicly 
declare his assent to the book of common prayer, and to 
the use of all the prayers, rites and ceremonies therein 
prescribed; and it confirmed the laws and statutes for- 
merly made for uniformity of common prayer, and di- 
rected them to be put in use for the punishment of all 
offences contrary to the said laws, with relation to the 
book so reviewed by the Convocations, and no other. 

Such was the state of the church establishment in 
England, at the date of the charter of Charles II. to 
William Penn, and for some years after it. It allowed 
no toleration to Roman Catholic, Presbyterian, Baptist, 
Quaker, or Jew. 

While these statutes of uniformity were in full vig- 
our, all uses for the support of the churches, ministers 
or religious societies of Roman Catholics, Jews, and all 
the bodies comprehended under the name of Protestant 
dissenters, were deemed superstitious uses, and were 
void in law. If of land, they were void under the 23 
Hen. VIII. If of money, goods, or chattels, they were 
equally void by the principles of public policy. 

Croft v. Evetts, Moore 784, in the time of James I., 
was the case of a conveyance by a Popish recusant to 
several persons, also Popish recusants, in trust after the 
death of the donor and his wife, to bestow the rents 
upon poor scholars, in Oxford, Cambridge or elsewhere, 
who should intend to profess and study divinity, and 
enter into holy orders, according to the intention of the 
donor. A bill was filed in Chancery after the donor’s 
death, and Lord Ellesmere called to his aid the master 
of the rolls and the two chief justices, who were of 
opinion that if the profits of the land should be applied 
according to the intention of the donor, they would be 
given to maintain Jesuits and seminary priests. The 
trusts were therefore declared void, and the feoffees 
were declared to dispose of the land according to the 
direction of the heir. 

Lady Partington’s case, in 4 Will. & Mary, 1 Salk. 
162, decided that “the king as head of the Common- 
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wealth, is obliged by the common law, and for that 
purpose entrusted and empowered, to see that nothing 
be done to the disherison of the crown, or the propaga- 
tion of a false religion, and to that end is entitled to pray 
a discovery of a trust of a superstitious use.” 

In Combes’ case, in 1679, cited 2 Vern. 266, a bequest 
for maintenance of independent lectures in three mar- 
ket towns, was held void, and applied Cy-pres to cate- 
chetical or Church of England lectures. 

Gates and Jones’ case, cited in the same book and 
page, decided that a charity to maintain Popish priests 
was void, and should be applied to other good charitable 
uses by the king. 

In 1684, the case of the Attorney General v. Richard 
Baxter, the eminent divine, was settled in the same way 
by Lord Keeper North. A beneficed clergyman of the 
Church of England, bequeathed to Mr. Baxter, then a 
conformist, though subsequently a nonconformist min- 
ister, six hundred pounds, to be distributed by him to 
sixty pious ejected mimsters,—ministers ejected under 
the act of uniformity. The Lord Keeper held, Ist, that 
this was a superstitious use, and void; 2, that the charity 
was good and should be applied in eodem genere: and he 
accordingly decreed it for a Chaplain of Chelsea Col- 
lege, overruling the king, who by his sign manual had 
applied it to the Chelsea Hospital. 1 Eq. Ca. Abr. 96. 1 
Vern. 248. 

Both points of this decision were of a nature to be ex- 
tensively known among dissenters, from the great emi- 
nence of the defendant, and from the extraordinary 
violence done to the testator’s will by the doctrine of 
Cy-pres: but there is no doubt, although this bequest 
was afterwards held to be a particular bequest, and not 
a charity, yet that the doctrine throughout has been 
sanctioned in many subsequent cases. 

In 1688 came the Toleration Act of 1 Will. & Mary, 
c. 18—“An Act exempting their majesties’ Protestant 
subjects, dissenting from the Church of England, from 
the penalties of certain laws.” 9 Pick., 19. All persons, 
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not being Papists, or Popish recusants, nor denying in 
their preaching or writing the doctrine of the Trinity, 
were by this statute exempted from the penalties of 
‘various acts of Parliament, the Act of Uniformity in- 
cluded, upon their subscribing the thirty-nine articles, 
with the exception of the 34th, 35th, 36th, and part of 
the 20th, and taking and subscribing certain oaths, or 
in the case of Quakers, making and subscribing certain 
declarations, of abjuration and fidelity. 

It is under this act, which did not extend to the colony 
of Pennsylvania, that charitable uses for the mainten- 
ance or propagation of religion among certain denom- 
inations of Christians, not of the established church, 
are protected, and under this statute only. 

In the Attorney General v. Eades, cited 2 Ves. 273, in 
1713, Lord Chancellor Harcourt, notwithstanding the 
Toleration Act, declared void a charitable use for ana- 
baptists, which he thought tended to draw people away 
from the church; but the case has not been followed. 

Lord Chancellor King, in 1731, laid down the rule 
which has since universally prevailed. A device was to 
the use “of such nonconformist ministers as preach 
God’s word in places where people are not able to allow 
them a suitable maintenance, and to encourage the 
bringing up of some to the work of the ministry, who 
are designed to labour in God’s vineyard among dis- 
senters.” It was objected that this was a superstitious 
use, comprehending any person opposed to the church, 
even Roman Catholic or Jew. Lord King said, “this 
cannot be a superstitious use within the statute; but 
the dissenters here meant are Protestant dissenters, 
acting under the Toleration Act of 1 W. & M., c. 18. 
All persons know who are meant by dissenters, to whom 
any use may now be raised.” Attorney General v. 
Hickmun, 2 Eq. Ca. Abr. 193, pl. 14. 

There is no protection for charitable uses to any reli- 
gious body not belonging to the established church, 
except under the Toleration Act. All not embraced by 
that act, or in some subsequent act of larger toleration, 
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are superstitious and void. Lloyd v. Spillet, 3 P.Wms., 
344, by Lord Talbot, in 1734, follows the Attorney 
General v. Hickman, as to dissenters. Attorney Gen- 
eral v. Andrews, 1 Ves. 225, by Lord Hardwicke, in 
1741, as to Quakers. The Attorney General v. Cock, 2 
Ves. 273, in 1751, by Sir John Strange, M. R., in the 
case of Baptists. In the Attorney General v. Pearson, 
3 Merr., 409, Lord Eldon quotes Lord Mansfield’s 
words—‘The Toleration Act established dissent.” 

For religions not tolerated, there are no valid chari- 
table uses. None for supporting or teaching the reli- 
gion of the Jews. Taylor’s case, 1 Ventr. 293; Wool- 
ston’s case, Fitggib. 64; Villareal v. Mellish, 2 Swanst. 
539; Da Costa v. De Paz, Ambl. 228; Bedford Charity, 
2 Swanst. 470. For maintenance of poor Jews on the 
contrary, and for their instruction in letters, they are 
good without the aid of the statute. Ambl. 228. 2 
Swanst. 487. 

So before 31 Geo. III.,10 Geo. IV.,and2&3W.IV., 
charitable uses for the religion of the Roman Catholics 
were not valid; nor were they until lately for the edu- 
cation of Roman Catholic children, the effect of other 
provisions in the severe statutes of former days against 
the professors of this faith. Cary v. Abbot, 7 Ves. 490; 
De Themmuines v. Bonneval, 4 Russ. 288; Bradshawe v. 
Taske, 2 'Mylne & K. 221; West v. Scuttleworth, 2 
Mylne & K. 684. 

In connection with this history of the law of religious 
charitable uses in England, it is necessary to mention 
three other statutes, passed in England after the Char- 
ter of Pennsylvania, which have a bearing on what is 
to follow. 

The statute of 7 & 8 Will. ITT., c. 34, passed in 1696, 
permitted Quakers, within England, Wales, and Ber- 
wick upon Tweed, who should be required upon any 
lawful occasion to take an oath, where by law an oath 
was required, to make an affirmation or declaration “in 
the presence of Almighty God, the witness of the truth 
of what” they said; with a proviso, that no Quaker, or 
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reputed Quaker, should by virtue of that act, be quali- 
fied or permitted to give evidence in any criminal cause, 
or serve on any juries, or bear any office or place of 
profit in the government. 9 Pick. 497. 499. 

In 1706, 5 Anne, c. 6, “An Act for securing the 
Church of England as by law established,” enacted that 
the Uniformity Act of 13 Car. IJ., and all other acts 
then in force for the establishment and preservation of 
the Church of England, should remain and be in full 
force forever ; and that after the demise of her Majesty, 
the sovereign next succeeding, and every king and 
queen succeeding, should ‘“‘take and subscribe an oath 
to maintain and preserve inviolably, the said settlement 
of the Church of England, and the doctrine, worship, 
discipline, and government thereof, as by law estab- 
lished, within the kingdoms of England:and Ireland, the 
dominion of Wales, and the town of Berwick upon 
Tweed, and the territories therunto belonging.’”. 11 
Pick. 194. 214. 

The 1 Geo. I. Stat. 2, c. 6, in 1714, which made per- 
petual the 7 and 8 W. III. c. 34, in regard to affirma- 
tions by Quakers, prescribed the same form of affirma- 
tion for the declarations of abjuration and fidelity, and 
extended it expressly to the plantations; and this form 
continued to be prescribed until 1721, when the stat- 
ute 8 Geo. I. c. 6, authorized the form now universally 
used in Pennsylvania, of “solemnly, sincerely and truly” 
declaring and affirming. 14 Pick. 378. 

Clear as the motive and objects of the settlement of 
Pennsylvania were—manifestly as on the part of the 
Proprietary and the colonists, it began and continued, 
as on the part of their descendants, it has ended, in a 
spirit of universal religious toleration, yet it is remark- 
able that there is not a word in the Charter of Charles 
II. securing that right to the colonists, and only one 
clause on the subject of religion, in the 22d section, and 
that of rather a contrary character; for it inhibits all 
annoyance to any preacher or preachers approved by the 
Bishop of London, and sent into the colony at the re- 
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quest of the inhabitants, to the number of twenty, ex- 
pressing their desire to the bishop to that effect. The 
suspected faith of Charles I].—the well-known faith of 
the Duke of York, the friend of William Penn—and the 
prevalent though most unfounded doubts of Penn’s own 
sincerity, would have made a clause of general tolera- 
tion in the charter, a theme of outcry against Popery in 
disguise. Whatever may have been the cause of this 
omission in the charter, it was clear, that so far as it 
professed toleration, it was only.toleration for the 
Church of England, as by law established; and it will 
be shown that this jealousy of dissent on the one hand, © 
and a like jealousy of the church on the other,—mani- 
festing itself variously, but among other forms, in the 
two great points of affirmations, and the estates of re- 
ligious societies of Protestant dissenters, without any 
the least intermixture of the question of charitable uses 
generally—were the cause of a contest between the 
crown and the province, through the whole reign of 
Queen Anne, to the end of George I.; and though it was 
mitigated at the close of his reign, and still further in 
the reign of George II., yet that so much of it as re- 
garded charitable uses for the propagation of religion, 
was extinguished, with the principle on which they were 
resisted, only by the Revolution of 1776. 

The habitual jealousy with which Great Britain ob- 
served the progress of these colonies in civil and reli- 
gious freedom, is a proof, not so much of a despotic 
temper, as of prophetic forecast. Her most liberal 
statesmen united with the narrowest, in keeping fetters 
and restraints upon the colonies, which they had long 
torn from their own limbs, and broken to pieces. They 
saw into what a new being unfettered colonies would 
soon start, and escape from them. Where they could 
not impose new restraints, they were slow to remove 
any of the old ones; and they preferred uneasy, and 
restless and discontented children, growing up in ill-will 
to their parent, and looking forward with ardour to the 
time when by their own strength they might break their 
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bonds, rather than rear up with liberal care to the age 
of necessary emancipation, offspring that would be held 
by the bond of affection, after all other bonds were dis- 
solved. The name of Somers, dear to every friend of 
constitutional freedom, may be found at the head of 
the council, that in 1695 denied the benefit of the Habeas 
Corpus Act to Massachusetts,—years after the 31 Car. 
II. had secured it to British subjects. Sir William 
Berkley’s answer to the Lords of the Committee of 
Colonies, though it. now sounds strangely as a voice 
from “Old Virginia,’ was in the true spirit of the 
mother country. “The same course is taken here, for 
instructing the people, as there is in England: out of 
towns every man instructs his own children according 
to his ability.” “TI thank God, there are no free schools, 
nor printing,—and I hope we shall not have these hun- 
dred years; for learning has brought disobedience, and 
heresy and sects into the world, and printing has 
divulged them, and libels against the best government. 
God keep us from both!’ 

King William died in 1702. He was no more of a 
churchman than was necessary for his crown; and with 
the exception of a short period, when he seized the 
government of the colony into his own hands, upon the 
ground or pretext of arbitrary proceedings by the gov- 
ernor, or the colonial magistrate, against Keith, an op- 
ponent of the Quakers, and a separatist from their 
faith, there was in general no disposition shown by the 
king to abridge the powers of legislation granted by the 
charter. He was friendly to the dissenters, lenient even 
to Papists; and being inclined to the free admission of 
all his Protestant subjects upon equal terms with 
churchmen, to all the honours and emoluments of office, 
was little disposed to deny to the Quakers in the colony, 
the free use of affirmations in the place of oaths, or to 
enforce among them discriminations which were odious 
to himself. 

Queen Anne, on the other hand, was a High Church- 
woman, attached to the church from conviction, and 
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zealous in its behalf. She impoverished herself for the 
sake of its clergy; and as was said, loved the church 
better than any thing upon earth, except Prince George, 
her husband. The Low Churchman, Hoadley, though 
recommended to the Queen for promotion, by the House 
of Commons, could get nothing from her majesty but 
the civil answer to the house, that she would “take a 
proper opportunity of complying with their desire,” 
which she never found. He obtained his preferment 
from her successor ; and in the change of church parties 
in these reigns, may be seen the cause of measures af- 
fecting the legislation of the colony of Pennsylvania. 


The 26th and 35th laws agreed upon in England, 
together with the great law of 1682, by its first and 
second chapters, secured the use of affirmations, both for 
giving evidence generally, and as a qualification for 
office; and they also secured the amplest enjoyment of 
the rights of conscience. Weiss & B.1 App. 2. 


In 1693 and 1700, the Assembly passed other laws on 
the subject of affirmations, enforcing the same practice, 
and excluding oaths altogether. Weiss. & B. 4. 


On the 21st of January, 1702-3, the queen by an or- 
der in council, required all persons in judicial or other 
office in the colony, before they should enter into office, 
to take the oath directed by the law of England, or the 
affirmation allowed by the said law to Quakers, and that 
no judge should be allowed to sit upon the bench, with- 
out having taken it; and that all persons who in Eng- 
land were obliged and were willing to take an oath in 
any public or judicial proceeding, should be admitted to 
do so, by the proper officers and judges in the colony; 
in default of which, or upon the refusal of the judges to 
administer the oath, their proceedings should be void. 
This was the first measure of the Queen’s reign, that 
was of sinister omen to the Quaker colony. 

The Assembly on the 25th May, 1704, addressed the 
Queen upon the subject of the order in council, protest- 
ing that in conscience they could not administer oaths, 
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any more than they could take them. 1 Votes of Assem- 
bly, 2d part 6. 

On the 7th Feb. 1705, the Queen in council repealed 
the act of 1700. Weiss & B. 18. 

After a series of controversies with Governor Evans, 
on this subject, which, with other causes, disturbed the 
course of legislation, during the whole time he held 
office, the Assembly at last prevailed upon the Governor 
to sanction a law to the effect they desired, entitled “An 
Act directing the qualifications of all magistrates and 
officers, as also the manner of giving evidence;” and 
on the 12th January, 1705-6, they addressed the Queen 
a second time, and prayed her graciously to confirm it. 
Weiss & B.43. 1 Votes of Assembly, 2d part 91. They 
explicitly informed the Queen, that the greatest number 
of inhabitants in the province could not administer 
oaths, nor be parties thereto; and that there was dan- 
ger of failure of justice, by an adherence to the order. 
The statute of 7 and 8 William, did not permit an affir- 
mation at all, as a qualification for office, though it did 
for giving evidence in certain cases; and though the 
order in council did allow it, it allowed it in the form 
of an invocation of the Deity, almost as objectionable to 
the Quakers as an oath itself. Gord. Hist. Penn. 131. 
The Queen nevertheless on the 24th Oct. 1709, repealed 
the Act of Assembly. Weiss & B. 131. 

With the subject of affirmations, the Assembly soon 
connected a bill to authorize religious societies to pur- 
chase and hold lands. 

A church party had now grown up in the colony, 
desirous of having the government surrendered to the 
crown, as a counterpoise to the growing numbers and 
authority of the Quakers, who in some measure were 
thought to regard Quakerism as the established religion. 
Gord. 126, 130. 

The Uniformity Act of Charles II. before the char- 
ter—the Toleration Act afterwards, which did not ex- 
tend to the colonies—the 8th section of 5th Anne, c. 8, 
extending the establishment to England and “the terri- 
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tories thereof, which by some was interpreted to in- 
clude the colonies—the absence of all express toleration 
in the charter,—and the tendencies of Queen Anne’s 
reign to spread the influence of the Church of England, 
made the position of the property of the other churches 
in the colony, a subject of great uneasiness, and the more 
so from the pertinacious refusal of the crown, to permit 
any law in relief of conscientious scruples in regard to 
oaths. 

The Assembly endeavoured in the first instance to 
attain their ends as to the property of religious societies, 
in a quiet way, by connecting the enactment with an- 
other measure; but Governor Evans was wide awake 
upon the subject, and requested it to be separated and 
placed in a bill by itself. 1 Votes of Assembly, part 2, 
pp. 63,71. Such a bill was passed and sent to the Gov- 
ernor on the 20th December, 1705. It was pending of 
course at the same time with the affirmation bill. 

The votes of Assembly bear evidence of the importu- 
nities of the House, during the same session, to obtain 
the Governor’s assent. 1 Votes Ass. 2d part. 76, 88. 
They renewed them the subsequent session, in Decem- 
ber, 1706, 1 Votes Ass., 2d part, 124; and on the 28th 
of that month, in a formal answer toa message from the 
Governor, with a statement of many grievances, they 
concluded by saying—“and in the interim, we earnestly 
desire the Governor to descend to some result upon the 
bill for impowering religious societies to buy and sell 
lands, which was laid before him by the last Assembly, 
and highly affects all those societies, who are not of the 
community of the Church of England, though proper 
objects of the Queen’s indulgence.” 1 Votes of Ass. 2d 
part, 130. But the Governor made no reply. 

They renewed the bill on the 21st March, 1707, 1 
Votes of Ass., 2d part, 163, and again on the 26th 
August, 1709, 2 Votes Ass. 50; and on the 29th Sep- 
tember in the same year, followed it with a remonstrance 
to the Governor, at the close of the session, enumerating 
several bills which still remained without his concur- 


190 


rence, this bill among the number, of which they say— 
“The Governor has pleased to tell us, that some of the 
Church of England had shown their dislike to the pass- 
ing of that bill about religious societies, and therefore 
he must be cautious. It is a most lamentable account 
we have to give the people of the public affairs of the 
Province. The religious meeting-houses of Protestant 
dissenting subjects, are left exposed to the danger of 
the statute of Mortmain.” 2 Votes of Ass. 59. 

The house finally appointed a committee to wait upon 
the Governor on the subject; and on the 15th February, 
1710-11, the minutes of Council show the following 
disposition of it—‘‘Two members of the House T. S. 
and J. T., waited upon the Governor, and desired his 
answer to two or three bills now before him; and the 
following answer was ordered to be sent thereto. As to 
the act for impowering religious societies to dispose of 
lands, &c.—the Governor, observing the great care of 
our ancestors in Great Britain, obvious by the laws and 
statutes there, and for the preventation of the great hurt 
and inconveniences which had risen, and might rise, 
from suffering of communities or religious societies, to 
assume to themselves like powers or practices as pro- 
posed by this bill, is not willing at present to concur in it, 
lest it should interfere with those laws in a thing of so 
great import, the consequence whereof being yet to him 
dubious and uncertain, thinks fit to take some further 
time of deliberation and enquiry touching the same.” 2 
Colonial Records, 551. 

By this statement of the proceedings of the Assembly, 
and the Governor in Council, in regard to the religious 
societies bill, we are as well possessed of the motives for 
proposing and rejecting it, as if it were a transaction of 
the present day. The evil apprehended by the Assem- 
bly, was, that in the then supposed or suggested state of 
the law, the property of religious dissenters from the 
church was without protection. Those in the Colony 
who belonged to the community of the Church of Eng- 
land, were safe in their churches, and in charitable gifts 
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for their use, being within the benefit of the establish- 
ment; dissenting Protestants of every other denomina- 
tion, were exposed to the statute of Mortmain—not to 
the more ancient statutes of Mortmain, which had refer- 
ence only to corporate bodies, but to the statute of 23 
H. VIII., the statute against superstitious uses, then 
known by the name of the Statute of Mortmain, which 
extended to societies and associations without incorpor- 
ation; and the Governor justifies the apprehension of 
the Assembly, by saying, that some of the Church of 
England had shown their dislike to the passing of the 
bill; and finally, that he must take further time for 
deliberation and inquiry, lest it should interfere with 
the laws of England in regard to religious societies. 

How was it possible for the learned counsel who 
opened this cause, to argue, that the act of 1731 was 
intended to give validity to a specific charitable use, be- 
cause the common law of Pennsylvania did not recog- 
nize such uses generally? Or how, with this reference 
to the Church of England, the statute of Mortmain, and 
the laws of England in regard to religious dissenters, 
could any thing, but the instinct of self-preservation, 
have led him away from the true interpretation? The 
object of the act was to counteract religious intolerance, 
and to place all Protestant religious societies on the same 
footing, on which the church stood in England, and also 
in the Colony. What protected a charitable use to a 
church in Pennsylvania, of the communion of the Eng- 
lish establishment, which it was agreed was not in want 
of the act? What could have protected such a use, but 
the general doctrine of charitable uses? When this 
question is answered, the point will be settled. That 
church community could hold such a use only by the 
common law of Pennsylvania, and the general principles 
of equity. 

Finally, in the course of many years of bitter party 
controversy, the Governor, and James Logan, the Secre- 
tary, on one side, and the Assembly and David Lloyd, 
their leader, on the other, sufficient impression was made 
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by the Assembly to obtain from the Governor his assent 
to an affirmation law, and to a religious societies law. 
On the 7th June, 1712, he assented to them both, or 
rather turned over the controversy to the Queen in 
council. Weiss & B. 50. On the 20th February, 1713, 
the Queen in council disallowed and repealed them both. 
Weiss & B. 51. 

On the 28th May, 1715, after the Queen’s death, the 
Assembly passed them again, and the Governor again 
assented to them. Weiss & B. 56. And on the 21st 
July, 1719, George I. not being then prepared for a 
different policy, repealed them in council. Weiss & B. 74.. 
Although it was usual for the Crown to communicate to 
the colonies the reasons for the repeal of laws which did 
not meet the royal approbation, the reasons for repeal- 
ing these were not directed to be communicated, nor 
were they communicated. Weiss & B. 74. It was a 
delicate subject. All the laws repealed on that day, the 
21st July, 1719, had been the occasion of a bitter and 
vindictive feud between the Assembly and two Gov- 
ernors, Evans and Gookin, for ten years. Gookin’s 
recall, and the substitution of Sir William Keith, in 
some measure closed the controversy. 

It is necessary to refer to the provisions of the laws 
which were thus twice passed and repealed. The two 
were identically the same, with the exception of a few 
words, the act of 1715 leaving out the last eleven words 
in the act of 1712, to avoid, perhaps, the indecorum of 
returning the same act, verbis et literis, that had already 
been disallowed. 

The act of 7th June, 1712, is in Bradford’s edition of 
the laws, page 160.* The first section is a grant of 


*Tt is in these words: 
Act 10 Anne, Ch. VI. 
“An Act empowering religious societies to buy, hold and enjoy lands, 
tenements and hereditaments. 

“I. Be it enacted, &c., That it shall and may be lawful to and for all 
religious societies, or assemblies and congregations of Protestants, within 
this: province, to purchase any lands or tenements for burying grounds, and 
for erecting houses of religious worship, schools and hospitals, and by 
trustees, or otherwise, as they shall think fit, to receive and take grants or 
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authority to all religious societies of protestants within 
the Province, to purchase any lands or tenements, with- 
out limitation as to quantity, for burial grounds, and 
for erecting houses of religious worship, schools and 
hospitals, and by trustees, or otherwise, to take grants 
or conveyances for the same. 

The second section ratifies and confirms all grants of 
land, &c., within the Province, that had been made to 
such societies, or to any persons in trust for them. 

The third section is introduced solely to reject the 
doctrine of Cy-pres, in the case of defective gifts; and 
does by necessary implication, admit the general validity 
of charitable uses for the poor, and for religious meet- 
ings and congregations. It does not give authority to 
any one to make or receive such gifts. It does not con- 
firm such as had been made or received. It does not say 
they shall be good generally. None of these provisions 
were necessary. It says they shall be good only to those 
charitable uses, or to the use of those societies or meet- 
ings, or to the poor people, to whom the same were 
intended to be given. I can conceive of no stronger 
negative attestation to the prevalence of the general law 
of charitable uses at that day. 

~The necessity of any act of Assembly to protect 
charities for the propagation of religion, is not asserted 
by me. I have no doubt that it was wholly unneces- 
conveyances for the same, for any estate whatsoever, to and for the use or 
uses aforesaid, to be holden of the lord of the fee, by the accustomed rents 
and services. 

“TJ. And be it further enacted by the authority aforesaid, That all sales, 
gifts or grants made to any of the said societies, or to any person or per- 
sons in trust for them, or any of them, of, for, or concerning any lands, 
tenements or hereditaments within this province, for and in any estate 
whatsoever, shall be, and are by this act ratified and confirmed, according 
to the tenor and true meaning thereof, and of the parties concerned therein. 

“TII, And where any gifts, legacies or bequests have been or shall be 
made by any person or persons, to the poor of any of the said respective 
religious societies, or to, or for the use or service of any meeting or con- 
gregation of the said respective societies, the same gifts and bequests shall 
be employed only to those charitable uses, or to the use of those respective 
societies or meetings, or to the poor people to whom the same are or shall 
be given, or intended to be given or granted, according to what may be 
collected to be the true intent and meaning of the respective donors or 


grantors, [notwithstanding any failure or defect in their gifts, grants, or 
bequests.” | 
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sary, upon a just interpretation of the charter, and upon 
a just view of the principle which had always prevailed 
in the colony, that only so much of the previous statute 
law of England was in force, as was convenient and 
adapted to the circumstances of the colony. The ex- 
tension of the statute of uniformity could not be main- 
tained as either convenient or adapted to the circum- 
stances of the colony. It was as remote as possible from 
either ; and the alleged extension of it by the 5th Anne, 
was wholly indefensible upon a sound construction of 
that statute. But there were some who supported the 
opposite construction ; and it is to be recollected, that the 
opposite construction was in favour of the crown, and 
that the crown favoured it, and therefore that the ap- 
prehensions of the colonists were reasonable, and their 
precaution a wise one. 

So late as 1757, we have evidence that the pretensions 
made on behalf of the church, were not universally sur- 
rendered. Dr. Bisse, the Bishop of Hereford, in a ser- 
mon preached before the society for the propagation of 
the Gospel, on 21st February, 1717, expressed his opin- 
ion that it was the duty of the government to extend 
the establishment to the colonies. Bishop Gibson, the 
author of the Codex, did, it is true, in a letter of 24th 
May, 1735, to Dr. Coleman, of Boston, express a 
sounder and more authoritative opinion. “My opinion,” 
he says, “has always been, that the religious state of 
New England, is founded in equal liberty to all Protes- 
tants, none of which can claim the name of a national 
establishment, or any kind of superiority of the rest.” 
But in 1755 the opinions of counsel were still taken 
upon the subject, and the work that records this as a 
still subsisting controversy, was printed in 1757. 
Smith’s History of New York, ch. iv. p. 218.* 


*The 4th chapter of Smith’s History, is entitled “of our Religious 
State.” After describing the religious denominations in the colony, Epis- 
copalians, Dutch and English Presbyterians, the government of their 
churches, &c., the author says:—‘“The dominion of all our clergy is as it 
ought to be, merely spiritual. The Episcopalians, however, sometimes 
pretend that the ecclesiastical establishment in South Britain, extends 
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In 1721, the statute of 8 Geo. 1, c. 6, showed a kinder 
spirit to the Quakers, by allowing them a form of affir- 
mation in making the declaration of allegiance, &c., 
without express invocation of Deity; and under the 
government of Sir W. Keith, a man of popular man- 
ners, this example soon had the effect of disposing the 
Assembly to renew, in a modified way, the provisions 
that had been so frequently disallowed. The 3d section 
of the act of 31st May, 1718, 1 Smith, 111, had provided 
that all cases whatever, criminal or otherwise, might be 
inquired of, heard, tried and determined by judges, jus- 
tices, inquests and witnesses, qualifying themselves 
according to their conscientious persuasion respectively, 
either by corporal oath, or by the solemn affirmation 
allowed by act of Parliament to those called Quakers in 
Great Britain; and then cautiously making the opera- 
tion of the law they proposed in regard to qualifications 
for office, and the declaration of fidelity and abjuration, 
dependent on the pleasure of the crown, they obtained 
Sir William Keith’s assent to an act of 9th May, 1724, 
which prescribed the form of affirmation, since univer- 
sally used in Pennsylvania, for all cases of affirmation 
whatever. Weiss & B. 100. 

A tardy assent of the crown to this act was obtained 
in 1727, the last year of George I., and thus one part of 
the controversy was disposed of. 2 Proud. 191, 194. It 
may be reasonably supposed that the act was indebted 
for its success to the policy which elevated Lord Chan- 
cellor King to the Seals, in 1725, and which continued 


here; but the whole body of the dissenters are averse to the doctrine. The 
point has been discussed with great fervour; and the sum of the argu- 
ments against it, is contained in a late paper, which I shall lay before the 
reader at large, without any additional reflections. It was published in 
September, 1753, under the title of the Independent Reflector, and is in 
these words: *__and then he sets it out, beginning with its motto— 


——__—__——ripe turpi 
Colla jugo: liber, liber sum, dic age. 

The argument for the establishment is said to have turned pretty much on 

the statute 5 Anne, and the coronation oath. The principle sanctioned in 

Lady Portington’s case, had also, no doubt, something to do with the ques- 

tion. But I “have never met any work that openly and seriously asserted 

the doctrine, with reference to the law authorities. 
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to his death, in 1733. The principles of Sir Peter King 
were in harmony with the colonists in regard to both 
these questions,—affirmations, and liberty of religious 
dissent. He had been favourable to the comprehension 
of the dissenters within the pale of the Established 
Church, and had written “An Inquiry into the Consti- 
tution of the Primitive Church,” with a view to this 
object. He was a low churchman—not a strong chan- 
cellor, but a very conscientious one, and made the decree 
in the Attorney General v. Hickman, in 1731, so favour- 
able to charitable uses for all who were within the 
Toleration Act. 


While Lord Chancellor King was at the head of the 
Privy Council, it was a favourable time, one of the mol- 
ha tempora fandi, to introduce again the subject of the 
religious societies bill; and therefore in the session of 
the Legislature of Pennsylvania, in January, 1731, that 
act, the history of which has been so imperfectly under- 
stood, was again put on its passage through the Assem- 
bly. The votes of Assembly, or the act itself, cannot be 
read without perceiving, that it was introduced in a 
very apprehensive temper, anxious to conciliate favour 
with the crown, by assigning as its principle motive the 
correction of gross misconduct in the trustees of relig- 
ious societies, who had misappropriated such charities, 
of which probably there was no alleged example but one, 
and that by no means without justification. It confirms 
past grants to trustees for the sites of houses of reli- 
gious worship, &c., for the use of the respective religious 
societies, for whose use they were given; and declares 
all grants by trustees, &c., to be for the use of the re- 
spective societies who had been in peaceable possession 
for twenty-one years before the 10th of June, 1730, 
OR, for whose use the same were first given, and no 
other—the very language that was necessary to main- 
tain the case of the alleged misappropriation in favour 
of a society of dissenters, against a like misappropria- 
tion in favour of a church. As to the past, therefore, 
the act purports simply to be a defence against flagrant 
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breach of trust and wrong. As to the future, the en- 
actment in favour of such societies is so meagre, and 
inconsiderable, that it was scarcely possible for crown 
or church to have any jealousy of it. It protects nothing 
but the very ground of the church, cemetery, school 
house, or hospital,—excluding all implied support from 
the act, to any acquisition for the purpose of maintain- 
ing either. If the crown should disallow this, it was 
clear that nothing would be allowed. The Assembly 
gave up nearly the whole of the enactments of 1712 and 
1715, and interfered to the smallest extent possible with 
that spirit of intolerance, which had proved in former 
years too strong for either of those enactments. Still, 
however, it cautiously avoids every expression, which 
might be construed to prejudice the rights of the people 
and of the colony, by denying or negativing them in any 
particular, expressly, or by implication. 

The pretended misappropriation of a trust, that was 
made the occasion or colour for the act of 1731, was the 
conveyance of a lot of ground by the surviving trustee 
of a society of Keithian Quakers, as they were called, to 
Christ Church, in Philadelphia, against whom a Baptist 
society, claiming under a conveyance by two or three of 
the original cestui que trusts, had taken and held pos- 
session. The merits of the dispute are of no influence. 
The parties were heard before the Assembly, 3 Votes 
of Assembly, 145; and a remonstrance against the act 
was made by Christ Church to the Governor, the orig- 
inal of which still exists in the office of Secretary of the 
Commonwealth. It has appended to it a statement of 
the case, and a professional argument, which show at 
least, that the doctrine of charitable uses was then 
understood to be generally in force in the Colony, and 
that the privileges of the Established Church were 
deemed by the author of the argument, to be greater 
than those of the Baptists.* The Governor assented to 


*“Case of the Keithian Meeting House, &c. January 29, 1730-31. 
1692. “A number of Christian people called Quakers, subscribing to 
certain articles of faith, &c., purchased a lot of land, and built thereon a 
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the act, with an amendment; which perhaps is the final 
proviso, that saves the rights of all persons for three 
years from the publication of the act. Christ Church, 
as appears by their minutes, sent a remonstrance to the 
Crown; but its contents, after a careful search, have not 
been ascertained. They did not procure the disallow- 
ance or repeal of the act. 


meeting house or place of worship, which lot, &c., was conveyed to Thomas 
Budd, Thomas Peart, Ralph Ward, and James Poulter, in fee, of which 
society the said T. B., &c., were and contributed towards the purchase, &c. 

“Tn which conveyance it is declared and agreed, that the said lot, &c., so 
granted, was upon trust, &c. that the said lot, &c., should forever be wholly 
and solely appropriated to the only use and behoof of the aforesaid Christ- 
ian people, for a meeting house or place of worship, and for such other 
use and uses, as the said meeting or major part thereof, should see cause to 
appoint, allow or approve of, so that said T. B. &c., converted not the 
same to their own use and benefit. 

“And thereby the said T. B., T. P., R. W., and J. P., did covenant to 
surrender, yield up recovery, grant and assure the said lot, &c., unto such 
other person or persons, their heirs and assigns, forever, as the said meet- 
ing, or major part should nominate and appoint, if the same should at any 
time be required, which meeting was called the Keithian meeting. 

“The meeting of said people, who so subscribed, was entirely dissolved 
—their teachers, with the major or great part of said people, became 
meinbers of Christ Church, in Philadelphia, in particular the said T. P. and 
Re We, &c 

“That about the time of the dissolution of said society, the congregation 
of said church, by the unanimous consent of the people of said society, had 
the use of the meeting house, and had the sacraments, and other parts of 
Divine worship, acccording to the constitution of that church established 
by law, administered and celebrated therein for some years, and continued 
until the church (before begun) was finished; all which evidentiy denote, 
that the Keithians inclined to favour the church congregation and worship; 
and as a further evidence of it, they surrendered up the said deed of trust 
to the members of that congregation. The meeting house being vacant for 
some time, then the Sabbatarians and Anabaptists used the same alternately. 

“1723. That the said trustees, being dead, save the said T. P., who at the 
instance of divers that were members of said meeting, conveyed the said lot, 
&c., to certain members of said church, for charitable uses, as per declara- 
tion thereof appears, and the deed of trust, so surrendered to the said church 
members, and since to the trustees for said charitable use. N. By) Lhose 
who came over to said church, paid near two-thirds of the purchase money 
for said lot, &c. 

“1725. The said Anabaptstis pretending a right by possession, and in 
opposition to the above charitable donation and uses, procure some deeds in 
their favour, from three old women, that were as they allege, of said 
Keithian society, and also from John Budd, and William Betridge, as rep- 
resentatives of others, that were of said Keithian meeting, &c., but now of 
the Baptist communion. That there is not now, nor has been any meeting 
of such Quakers, called Keithians, who subscribed as above, this thirty 
years past. 

“That it is in proof, that Joan Lee, one of said three old women, upon the 
dissolution of said society, became, together with her husband, William Lee, 
members of said church, and since became of the Anabaptist communion, 
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I have given the history of this act in more than 
usual detail, because it has been a stumbling block in 
the way of others, as well as of the complainants’ coun- 
sel. Iam unable to agree to the opinion which has been 
expressed in Pennsylvania, that the act shows the policy 
of the colony to confine such uses to inhabitants of the 
Province, or to have been adverse to charitable uses for 
the benefit of religious associations in the province, 


which evidently demonstrates she is not the principle of said Keithian 
Quakers, and so not one cestui que use, &c. 

“That the other two old women are of that communion also, and conse- 
quently the title which the Anabaptists claim from and under these three, is 
of no weight or value, being not from any who profess faith, &c.,subscribed 
to as above, and so not from any cestui que use, nor any who had the estate 
in law, in them in trust or otherwise, nor was any act by them done, before 
the surviving trustee of said Keithians had executed his power. And all 
the rest of the subscribers for the Anabaptists being members of a different 
communion, from that which the donation was first intended to, make not 
any title for the same reason. 

“The trustees for:the church hold by deeds of lease and release, from the 
surviving joyntenant and one of the most considerable subscribers towards 
es purchase, so by common law they have the right and legal possession in 
them. 

“The deed of trust, made and subscribed by the trustees of the Keithian 
society, was surrendered up to the church members, and by consent de- 
livered, together with the conveyance of the estate, to the trustee members 
of the said church. 

“That the use and application of the premises by them declared [a public 
school] is most extensive in point of charity, viz. to all Christians, without 
any violence to their consciences; whereas by the use which the Anabaptists 
would apply it to, it’s confined to their sect only, which is not agreeable to 
the first intention, on which foundation they build their claim. 

“Therefore by the rules of equity, (which will not destroy any deed that 
can be supported by reasonable construction) and The law of charitable 
uses, the trustees for the church are duly vested, and to be supported in 
their title by law and equity. 

“Argumentandi gratia; Suppose the church members and Anabaptists, 
stand in equal competition. The civil law governs in courts of equity, 
which are the proper jurisdiction for decisions of matters of trust and 
charity. And what has been a rule in that law, still remains until altered 
by some subsequent law. It has been the established rule in civil law, that 
Anabaptists are excluded as incapable of holding any such donation. And 
it’s not known that any law has been made since contrary, or to qualify them. 
The church is established by law in England, and provided for and pro- 
tected in express terms against any molestation, &c., by the Charter of this 
Province. Therefore, as the church is respected in the eye of the law, and 
the said charter, and the Anabaptists not at least so much, the church trus- 
tees have the preference in equity. Also, it is a settled rule in equity, that 
where there are two voluntary conveyances, he that hath the advantage at 
law, ought to have it. It is evident that by virtue of the deeds of lease and 
release aforesaid, the trustees for the church have the advantage at law; 
and it’s not clear that the Anabaptist have any equitable title. In such 
cases, equitas sequitur legem. Therefore the trustees for the church have 
the best title, both by law and by equity.” 
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united with, or forming a part of a larger religious 
body, extending to other colonies or countries. Whether 
the yearly meeting of Friends in Pennsylvania, was at 
that time confined to such as were inhabitants of the 
province of Pennsylvania, I am unable to say; or 
whether any, and which, of the general religiotis asso-. 
ciations now extending over the Union, and composed 
of what were called dissenters, were then in existence. 
There could have been no intention to exclude any such 
religious societies, if any there were. The view of the 
Assembly was, to escape as far as they could, from the 
jealous restraint of the crown, which pursued, and to 
some extent was able to enforce, a policy, contrary to 
the spirit of the charter, and contrary also, to the fair 
meaning and operation of the English statutes. I may 
remark at the same time, that in that kingdom there has 
never prevailed so narrow a spirit in the administration 
of charities, as to recognize no gifts by subjects of 
England, except such as were to be applied within her 
own dominions. The Court of Chancery has repeatedly 
ordered charitable gifts to be handed over to foreign 
trustees to be altogether administered in foreign coun- 
tries. Campbell v. Earl of Radnor, 1 Bro. Chan. Rep. 
271, was a case of English charity to be distributed in 
Ireland. Provost of Edinburgh v. Aubrey, Ambl. 236, 
Attorney General v. Lepine, 2 Swanst. 181, Emery v. 
Hill, 1 Russ. 112, in Scotland. Attorney General v. 
Stewart, 3 Mer. 143, in the West Indies. Martin v. 
Paxton, cited 1 Russ. 116, in France. Minet v. Vul- 
hamy, 1 Russ. 116, Switzerland. Attorney General v. 
Stephens, 3 Mylne & K. 347, in Portugal. Society v. 
Attorney General, 3 Russ. 142, in America. The 
Smithsonian Legacy has been paid to the United States 
under a like decree. This is in the truly catholic spirit 
of charity itself. It comprehends all men of all coun- 
tries as one family for the dispensation of the goods of 
this world, by those that have them, to those who have 
them not, and are suffering for the want of them. 


The history of the dispute not only explains the de- 
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sign of the act, but it perfectly accounts, and alone ac- 
counts, for the public interest which the people of Penn- 
sylvania took in the subject of charitable uses,—their 
deep resentment at the interference of the crown, with 
such as promoted the welfare of religious dissenting 
churches in the colony,—and their finally blending it 
with other oppressions of the mother country, as worthy 
of distinct notice and remedy in the constitution of 
government, which they framed at the commencement 
of the Revolution. 

Perhaps no State in the Union has given the same 
sanction to charitable uses, as the State of Pennsyl- 
vania, and for the motives which this history brings to 
light. In the constitution of 1776, the Plan or Frame 
of government embodies them as worthy of sanction by 
the fundamental law. “All religious societies, or bodies 
of men, heretofore united, or incorporated, for the ad- 
vancement of religion or learning, or for other pious 
and charitable purposes, shall be encouraged and pro- 
tected in the enjoyment of the privileges, immunities 
and estates which they were accustomed to enjoy, or 
could of right have enjoyed, under the laws and former 
constitution of this State,” Sec. 35, 5 Smith, 430. The 
Declaration of rights asserts that “no authority can or 
ought to be vested in or assumed by any power what- 
ever, that shall in any case interfere with, or in any 
manner control, the right of conscience, in the free exer- 
cise of religious worship.” Sec. vi., 5 Smith, 425. And 
this was declared to be a part of the constitution, “never 
to be violated on any pretence whatever.” Sec. 46, 5 
Smith, 430. 

The constitution of 1790 consecrates the same princi- 
ples by providing for schools and seminaries of learn- 
ing, and by protecting the rights privileges, immunities 
and estates of religious societies, Art. vii. 3 Smith, xii.; 
and at the first session of the legislature under this 
constitution, the general authority was given to the 
Supreme Court of the State, to incorporate all asso- 
ciations of citizens for any literary, charitable or 
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religious purpose. Act of 6th April, 1791. 3 Smith, 20. 

We have in these Constitutions, a comprehension of 
bodies incorporated and unincorporated,—a distinct 
assertion of the right to charitable uses to a larger 
extent even, than the people had been permitted and 
accustomed to enjoy them,—a large detail of such uses, 
for learning, religion, piety and charity,—and a promise 
of perpetual protection and security to the privileges, 
immunities and estates, connected with the enjoyment 
of them. The statute of 43 Eliz. does not come up to 
this, and no statute could go beyond it. Pennsylvania 
has gone farther than England in her sanction to such 
uses. The Legislature of the State has gone farther 
than the British Parliament in the grant of corporate 
powers for purposes of charity; for while the statute of 
39 Eliz. confines the grant of corporate powers at the 
pleasure of individuals, to hospitals or maisons de Dieu, 
the Legislature of the State has authorized the grant of 
them to associations for every species of religious, liter- 
ary, or charitable purpose. 


It is said the act of 1791 intended to limit these 
charitable gifts, by restricting them to a revenue of five 
hundred pounds per annum; and therefore manifests a 
jealous and unfriendly spirit towards them. As well 
might it be said of the 39 Elizabeth, which has the like 
restriction. The jealousy, if it existed, was of the cor- 
porate powers, and not of the gift. For the sake of 
charity, and in a spirit of boundless favour to it, the 
legislature granted universally to all who should ask, in 
the name of religion, charity or literature, the powers of 
a body politic and perpetual succession. This looks 
little like disfavour to charity. The act does not even 
limit the quantity of lands or real estate which such 
corporations may take, dispose of, or transmit. They 
may hold ten or a hundred thousand acres, and may sell 
them and endow churches, schools, or any other char- 
itable institutions without end. Each one may become 
a nursery of religion and charity. The limit is on the 
annual revenue. It is impossible to find a section or a 
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word in any law of the State of Pennsylvania, restric- 
tive of gifts to religious or charitable uses. Such a word 
would be a denial of the fundamental principles both of 
the colony and State, to which these uses became all the 
more precious, for the wrong the inhabitants had suf- 
fered in regard to one branch of them. 

What does it signify, that in some of the charters 
from the Proprietary, in 1765, and afterwards, it is re- 
cited that for want of corporate powers the churches 
had lost charitable gifts and devises to them? It may 
have been a loss for want of a legal remedy, or of a 
Court of Chancery—or because from the want of a 
permanent body to take, individuals declined giving— 
or the suggestion may have been to cover that change 
in the policy of the Proprietary, which the approaching 
revolution had produced, and which he preferred to 
cover by the allegation of another motive—or in fine, 
they may have been the words of the draftsman, with- 
out any facts to support them. The Quakers lost noth- 
ing in this way, and their meetings have never been in- 
corporated. Sometimes the legislature has assisted 
them by supplying trustees, after a course of years had 
extinguished all traces of the former trustees. 3 Dall. 
State Laws, 46, 659. Sometimes they held by posses- 
sion without any legal trustee. General integrity was 
the substitute of law. A Friends’ almshouse in Wal- 
nut Street has been held by trustees since 1714. No one 
has questioned, and no one can question it. Almost 
all the churches and religious societies in Philadelphia, 
have in the same way held charitable uses, for churches, 
for schools, and for the poor. The Baptist Society, 
which had its controversy with Christ Church, in 1731, 
for the Keithian Lot, was not incorporated until the 
18th of May, 1829. Christ Church and St. Peter’s have 
held from their foundation, and still hold, such char- 
itable uses, of the first importance to the well-being of 
their community—not for the special use of the church, 
but for hospitals, for schools and for the poor. One of 
these in particular, a splendid endowment, under the 
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Will of Dr. Kearsley, in 1769, for the erection of Christ 
Church Hospital, and the comfortable maintenance of 
poor widows of the Communion of the Church, was 
questioned as to its origin by his heir at law, who insti- 
tuted an ejectment for the recovery of the house in which 
the hospital was to be erected. The late eminent Judge 
Wilson, afterwards one of the justices of this Court, 
then a member of the Bar of Philadelphia, and the re- 
corder of the City, Mr. Wilcox, also an eminent mem- 
ber of that Bar, concurred in giving a clear and decided 
opinion to the churches in favour of the validity of the 
charity ; and the Records of the Common Pleas of Phila- 
delphia County of December Term, 1773, showed that 
the plaintiff abandoned his suit. Of this charity the 
churches have continued in possession ever since, and 
under their administration it is, as it always has been, 
a signal blessing to its objects. The same churches 
hold no less than eight charities of the same description. 
Mr. Whitfield, the eminent Methodist clergyman, was 
one of the trustees in a deed of charitable uses, in 1740, 
for the establishment of a charity school, now the 
Charity School of the University of Pennsylvania. 
The City of Philadelphia herself, holds and has held 
other such charities for years, without a suspicion of 
their invalidity. Dr. Franklin’s under his Will of 23d 
June, 1789, is one of the least definite,—a gift to the 
inhabitants of the City, to make loans at 5 per cent. to 
young married artificers—Kirk patrick’s legacy, to the 
use of the poor of the City—Blakley’s, to procure fuel 
for poor widows and housekeepers—Scot’s, partly to the 
same use as Dr. Franklin’s, and partly to be distributed 
in premiums to men or women, the authors of ingenious 
inventions—Dr. Boudinot’s devise of 13,000 acres of 
land to supply the poor inhabitants of the City and Lib- 
erties with fuel. The Will’s Hospital, for the indigent 
lame and blind,—all these attest the same general opin- 
ion—the same perfect confidence in the validity of what 
are called by the bill, vague, uncertain, and indefinite 
charitable uses. Is this all error? Have the whole 
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profession been so ignorant of the law of their own 
State, that they have seen these things done without 
question, have advised them, and sanctioned them by 
their opinions? If it is error, it is of that kind which 
makes the law. It is that common opinion that is evi- 
dence of thelaw. Lord Coke, and Sir Francis Egerton, 
said so in Porter’s case, when they argued that the fact 
of charitable uses for the poor and for schools, through- 
out the kingdom, proved them to be good; and Lord 
Ellenborough and the Court of King’s Bench, said and 
decided in like manner in Isherwood v. Oldham, 3 Maw. 
oP Sel 397; 

One remark more, and I will conclude my argument 
by a closing reference to the authorities in Pennsylvania, 
and the other States of the Union, upon the subject. 

The complainants’ counsel have argued, that the 
authority of Chancery in England over charitable uses, 
is not a part of the original jurisdiction of the Court, 
but a branch of the king’s prerogative, as parens patnie, 
exercised by the Chancellor as the king’s personal repre- 
sentative; and that there is no parens patrie in Penn- 
sylvania, or if there is, that there has been no delegation 
of this power to the Courts of Pennsylvania. 

I have shown that even in England the whole subject 
of charitable uses belongs to the original jurisdiction of 
Chancery, whether that be derived or not from the 
prerogative of the king, as parens patrie with perhaps 
one exception, the case of an indefinite charity where no 
objects are pointed out, and there are no trustees. 3 
Peters 497, 499. 2 Story’s Eq. 404. “But this is of 
no importance in Pennsylvania. By the Revolution, the 
duties as well as the powers of government devolved on 
the people” of the respective States—all the duties and 
all the powers. Dartmouth College v. Woodward, 4 
Wheat. 651. It is admitted that among the latter, 
was comprehended the transcendent power of Parlia- 
ment, as well as that of the Executive department.” Jb. 
In the people of Pennsylvania, were all the powers ex- 
ecutive, judicial and legislative, and they have delegated 
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all of them by their Constitution to the several de- 
partments of their government, with such exceptions 
only as the declaration of rights, and the Constitution of 
the Federal Union have made, which certainly do not 
include this power of the parens patric over charities. 
No one will say that this power is an executive power, 
in the sense of the Constitution of Pennsylvania, or be- 
longs to the executive department. So far as it is 
judicial, it is to be exercised by the courts, and so far as 
it is legislative, it is in the legislative department, and 
has been granted by it to the courts in every case like 
the present. Under the act of 17th of February, 1818, 
7 State Laws, 43, independently of the Chancery Act of 
16th of June, 1836, and most especially by virtue of 
that act, every case of trustees for charitable use, how- 
ever indefinite, and every case of charitable use for de- 
fined objects, whether there be trustees or not, is most 
clearly within the powers of the courts of Pennsylvania, 
as fully as in the Chancery of England. If any thing 
remains uncertain as to those powers, it is in regard to 
indefinite trusts without trustees, or in regard to a 
definite charity that has failed as to its precise object, 
and must fail altogether unless it is executed Cy-pres. 
Mr. Girard’s charity is a definite trust with existing and 
accepting trustees. As to the principles by which all 
cases of charity are to be governed, it is not admitted 
that they are in anywise different from those now main- 
tained in England, or that in case of need, there will be 
found any defect of judicial power to administer them 
effectually. 

This subject is particularly noticed by the commis- 
sioners appointed to revise the civil code of Pennsylva- 
nia, in their report of 9th of January, 1835, cited by the 
complainants’ counsel. p. 19. 

“The Chancellor in England exercises a general 
superintendence over charitable corporations and socie- 
ties, and controls trustees appointed for such purposes, 
in the same manner as others. One of his most impor- 
tant functions in this capacity, is the direction of such 
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trustees in the execution of the trust, keeping them in 
the channel of the donor’s intention, where it is practi- 
cable and where that is not the case, making new chan- 
nels for them as near that as possible, or in the technical 
language, Cy-pres.” 

“So far as regards the appointment, removal or dis- 
charge of trustees, our courts have now the same powers 
as the Chancery, and may exercise them in the case of 
charities, as in other cases.” 

“The act of 17th February, 1818, gives express 
authority to the courts to call to account, and remove 
trustees, holding property for religious, literary or char- 
itable purposes, and the acts of 1825 and 1828, extend 
the authority to all cases of trusts.” 

“These powers will probably be found sufficient to 
keep trustees to their duty, and to prevent the trust fail- 
ing for want of a suitable trustee. But in regard to the 
other branch of the Chancellor’s jurisdiction and powers, 
which we have mentioned, his interference, namely, 
in relation to the fulfillment of the charitable purposes, 
the case is different. It is believed that no instance 
has occurred in this State, of a similar exercise of 
authority by our courts; and their power to interfere 
under existing laws, may well be questioned. If for 
example, a testator should bequeath funds for charitable 
purposes generally, without mentioning the particular 
objects, or for some charitable purposes, which cannot 
be attained, or the like, and they should be willing and 
competent to act, has any court in this Commonwealth 
power to direct a priori, the application of the fund toa 
purpose near to that which may be supposed to have 
been intended, or to direct it at all? We say a priori, 
because doubtless, when the executor or trustee comes to 
settle his accounts, the court which has jurisdiction of 
his accounts, will determine whether his application of 
the funds has been in conformity with the directions in 
the Will.” 

“We think that our courts do not possess the power 
of controlling such trustees, otherwise than as just 
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mentioned, and indirectly, by the power to dismiss them 
if they shall mismanage the trust funds; and it appears 
to us, upon the whole, that considering the delicate na- 
ture of many questions arising upon trusts for religious 
and charitable purposes, it is as well to leave the law on 
its present footing.” 


Where there is what the commissioners call “‘a chan- 
nel of the donor’s intention,” this opinion, that the 
powers of the courts of Pennsylvania, for the protec- 
tion and control of the trust, are co-extensive with those 
of the High Court of Chancery, is I apprehend, in 
perfect conformity with the law as it is held in that 
State; and this is all that regards the present contro- 
versy. 


It results from what has been said under my last 
point, that it is of little importance whether the 43 
Eliz. in all its enactments, extends, or does not extend 
to Pennsylvania. As a remedial act, an act providing 
a new remedy by commission from the Lord Chancellor, 
it does not extend. It has never been used in this form. 
As a declaration of certain good and charitable use, it 
does. Its virtue has sunk into the law of charitable 
uses, and has come to us with that code. As an eleva- 
tion of all such uses from the cold protection of the 
common law, to the warm and genial arms of equity, 
the nursing mother of trusts, if the statute did this, as 
some have asserted, and if the statute alone did it, still 
it did it for England, while the colonies were yet in her 
womb, and we were cradled in these arms at the first 
moment of our birth. 


The language of the author of “The Abridgment of 
American Law,” expresses, I apprehend, the nearly 
universal sentiment of the profession. “The statute 
was adopted in principle.” 4 Dane’s Abr. 5, 6, Sec. 10. 


Ireland has adopted the statute in the same sense. 
Gort. v. Attorney General, 6 Dow. 136, Powerscourt v. 
Powerscourt, 1 Moll. 616. 


Scotland has the same principle. 3 Bligh, 424, 
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Crichton v. Grierson, 1 MacDonald’s Institutes, 612, 
613. 

The Judges of the Supreme Court of Pennsylvania 
who made the report of the British statutes in force in 
Pennsylvania, mean the same thing. They did not re- 
port the 43 Eliz., because formally, and as a remedy, it 
had not been adopted; and it was not within their ap- 
pointment to report, to what extent statutes not formally 
adopted in all respects, had been adopted in principle, 
or had qualified the equity and common law codes of 
the State. 

I therefore conclude this general view of the law of 
Pennsylvania, with the expression of my confidence in 
the doctrine, deduced from the general principles, from 
the extension of both the common law and the equity 
of England, the provisions of the charter, the declara- 
tions in both her Constitutions, and the enactments of 
her legislature, independent of all judicial decisions, 
that the law of Pennsylvania contains, and has always 
contained, the principles of the English Law of Char- 
itable Uses, with the full benefit, whatever it may be, of 
the effect of the statute of Elizabeth, to the same extent, 
as they are contained in the law of England. In mak- 
ing this full review of the subject, I will not deny myself 
the satisfaction of owning my debt to the copious re- 
searches and reasoning of Mr. Justice Baldwin, in the 
opinion delivered by him upon the Will of Sarah Zane. 
The judgment in that case, has shed a strong and broad 
light over the whole subject of charitable uses. It has 
done much more. It has drawn from depths far beneath 
the surface and placed in this light, much of the learn- 
ing, which in a course of ages, had been covered up and 
concealed from the general view of the profession; and 
it is by these labours of the learned judge, that in two 
or three particulars only, further researches have been 
suggested and prosecuted. 

The judicial decisions in Pennsylvania will now be 
cited in their order in point of time, as conclusively 
settling the whole controversy. 
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Lessee of Ex’rs of Brower v. Fromme, Addison, 365, 
decided in 1798. In this case, where the counsel on 
neither side raised a question about the validity of 
a charitable use, it being assumed to be valid by both, 
Judge Addison permitted the executors of a Will—the 
testator’s heir being unknown, and there being no 
Chancery powers in the Court adequate to the case— 
to recover in ejectment an estate devised to charitable 
uses, which the defendant held in violation of the 
trust. 

Gregg v. Irish, 9 Ser. & Raw. 211, in 1820. The Su- 
preme Court sustained the dedication of a lot of ground 
to “public uses for the benefit of the present and suc- 
ceeding inhabitants of the town of Bridgport, to be ap- 
plied and improved as the proprietors of lots, their dele- 
gates, or trustees, or a majority of inhabitants might 
from time to time order.” 

Witman v. Lex. 17 Ser. & Raw. 89. This case, 
which was decided in 1827, was no doubt occasioned by 
the decision in The Baptist Association v. Hart’s Ex’rs, 
and the Maryland decisions which followed on the same 
side. The object of one of the charitable uses in ques- 
tion, was “the education of young students in the 
ministry of the German Lutheran Church, of which the 
testator was a member—under the direction of the ves- 
trymen of St. Michael’s and Zion’s Churches, in Phila- 
delphia.” The trustees were two of the testator’s 
friends. The other charitable use was a bequest to the 
same St. Michael’s and Zion’s Church corporation, the 
interest to be laid out annually in bread for the use of 
the poor of the congregation. The cause was argued 
when Chief Justice Tilghman and Judge Duncan were 
on the bench, and was decided unanimously by the court, 
after the death of both of those eminent men, but in 
conformity with the opinion they had declared to the 
present Chief Justice. The propositions of the court, 
bearing directly on the judgment they pronounced, were 
these—that the principles which Chancery has adopted 
in England, obtain in Pennsylvania, not indeed by force 
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of 43 Eliz., but as part of its own common law; and 
where the courts of that State are not restrained by the 
inadequacy of the instrument they are compelled to em- 
ploy, (since that day made altogether adequate, ) they 
give nearly, if not altogether, the same extent of relief 
that Chancery does in England. “It is immaterial 
whether the person to take be im esse or not, or whether 
the legatee, at the time of the bequest, were a corpora- 
tion capable of taking or not, or how uncertain the 
objects may be provided there be a discretionary power 
any where over the application of the testator’s bounty 
to those objects, or whether their corporate designation 
be mistaken If the intention sufficiently appears in the 
bequest, it would be held valid.” p. 93. 

On the same day the same court gave judgment in the 
case of The Baptist Church against Shewell’s Ex’rs, for 
a bequest by the testator for the use of that church, 
which was then unincorporated, and so remained until 
1829. So that the case of The Baptist Association v. 
Hart’s Ex’rs, was rejected, as the law of Pennsylvania, 
in a case precisely parallel. 

McGirr v. Aaron, 1 Penns. Rep. 49, in 1829, was a 
decision incidentally in favour of a charitable use, to 
say a perpetual anniversary mass for the testator’s 
soul. The judgment was directly upon the legal title 
only. 

The Mayor, &c., of Philadelphia v. Ex’rs of James 
Wills, 3 Rawle, 170, in 1831. The devise was of the 
residue of the testator’s estate to the Corporation of the 
City of Philadelphia, in trust, to purchase a lot and build 
an asylum thereon, to be called “The Wills Hospital, 
for the relief of the Indigent Blind and Lame;” and to 
apply the income to the comfort and accommodation of 
as many “indigent blind and lame as it would admit of, 
giving a preference to those of Philadelphia and its 
neighbourhood.” The action was brought to recover 
from the executors a large residue in money, amounting 
to 100,000 dollars; and the objection was made that the 
City was not competent to take such a trust. The court 
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decided unanimously to the contrary, affirming the 
power of the corporation to take in trust for the charity, 
and holding that the validity of the charity had been 
decided in Witman v. Lex. 

The Methodist Church v. Remington. 1 Watts, 218, 
in 1832. The main point in this case was decided ad- 
versely to the charity, on the ground that the religious 
body for whose use the charitable trust was created, 
were not altogether residents of Pennsylvania. But in 
delivering the judgment of a divided court, the Chief 
Justice says, ‘““The decision in Witman v. Lex, is full to 
the point, that a trust in favour of an unincorporated 
religious or charitable society, is an available one; and 
were the Methodist society constituted entirely of mem- 
bers resident within the State, would probably rule the 
case.” It is not improbable that the decision on the 
main point may hereafter be reviewed by the same 
court. 

Ex parte Cassel, 3 Watts, 440, in 1834. This was a 
devise establishing an Orphan House for the mainten- 
ance and education of poor orphan children. The case 
came before the court upon exceptions to a report of 
auditors on the account of the trustees, by whom the 
trust had been abused. The abuses were such as to in- 
duce the learned Chief Justice to say, that the case was 
“an additional instance of the futility of private chari- 
ties ;” and that “even when established by law, and pro- 
vided with the conservative apparatus of visitation, 
inspection, and whatever ingenuity could contrive, these 
misdirected efforts of benevolence had conduced but to 
the emoluments of the agents intrusted with their care. 
So it would ever be, where the vision of the visitor was 
not sharpened by individual interest.”* But notwith- 


*This is a melancholy picture of charitable gifts and institutions; but, 
while its resemblance to individual cases may be admitted—for what insti- 
tutions are not sometimes abused ?—we should, for the honor of humanity, 
be slow to admit its accuracy in point of general resemblance. We must all 
know many charities which have been faithfully, disinterestedly, and most 
beneficially administered. The City of Philadelphia has many of them, 
and it is to be hoped ever will have them; and, as in times past they have 
been, so we may predict that in all future time they will continue to be, as 
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standing these discouraging remarks, the Chief Justice 
added that the trust was one ‘‘which the founder had an 
undoubted right to create,’ and that it was the business 
of the court to do what they could for the execution of it. 

In Martin v. McCord, 5 Watts, 494, decided in 1836, 
Judge Sergeant, who delivered the court’s opinion, states 
the law of Pennsylvania, in terms at once precise 
and comprehensive; and there is no probability that they 
will be either controverted or assailed by criticism in 
that State. It was trespass quare clausum fregit by the 
residuary devisee of a testator, who by parol had given 
or dedicated the locus in quo to build a school house “‘for 
the benefit of the neighbourhood.” The neighbours, to 
the number of eleven or more having subscribed and 
built the school house, the defendants as trustees of the 
subscribers, entered according to the trust. The plea 
was liberum tenementum. The judge below was request- 
ed to charge that the trust was vague, uncertain, and 


much a source of praise to the givers, and of honor to the visitors and 
trustees, as they have been and will be of comfort, relief, and improvement 
to their manifold objects. It would be a most painful sentiment to adopt 
in regard to our own State and country, that we are not impressible by any 
thing but “individual interest,” to protect charities like these; especially 
when we have before us the reports of the commissioners of charities in 
England, under the statutes of 58 & 59 Geo. I/I., and 1& 2 Will. IV.,a 
magnificent work both of charity and reform. These reports, of which up 
to May, 1835, there had been 29 presented to the House of Commons, show 
an investigation by the commissioners, of 26,751 subsisting charities, 
with an annual income of 748,158/ sterling, about 3,700,000 dollars, devoted 
to the education of the poor, and to the relief of the suffering; and there 
were still at that time six English counties to be further investigated, and 
six English and six Welsh counties which had not yet been investi- 
gated at all. Shelford, 310. There were abuses no doubt in some of these 
charities, from inattention or ignorance, and in some by gross venal mis- 
application of funds; but the mass of cases in which there had been a faith- 
ful and intelligent administration of the trust, was too greatly preponder- 
ant, to permit us to regard such charities as “misdirected efforts of benevo- 
lence,” or as evidence of the “futility of private charities.” The remark 
of Dr. Chalmers, equally true and profound, on the subject of both literary 
and spiritual endowments, should never be forgotten—that the natural 
weakness of the appetite for instruction in religion and letters is such, that 
men for the most part will not purchase either, except at less than the 
prime cost; while for every article of ordinary merchandise, they are will- 
ing to give more. All charities or endowments for education of every 
kind, religious, literary, and scientific, are therefore most especially worthy 
of encouragement as well as protection, to supply this noble commodity 
at a rate that will induce every one to purchase it, and to give it away to 
those who cannot or will not take it on any other terms. Lectures on 
Ecclesiastical Establishments, Lect. 2, p. 42 to 65. 
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void; but on the contrary, he charged that the plaintiff 
could not recover. The language of the judgment is 
this. “It is said that this trust is vague and uncertain, 
that it cannot be ascertained who are the neighbour- 
hood.”—“‘But it is not true that the trust is so vague as 
to be incapable of execution. It is the neighbourhood 
that are to enjoy the benefits of the school, and the ex- 
tent of the charity must be governed by circumstances. 
The subscribers were neighbours, and they at least 
would be entitled to the benefit of it; and afterwards 
such others, as in the exercise of a just discretion by 
those who had its management, could be conveniently 
received and educated there.” “Charity schools have 
been favourites in Pennsylvania. They were intro- 
duced shortly after the arrival of William Penn, in the 
parts of the State first settled, and have since been com- 
mon. No question, till of late years, was ever made of 
the legal validity of such trusts; and the integrity and 
benevolence of their founders and managers have, with 
few exceptions, rendered any aid from the laws un- 
necessary. Where, however, such establishments were 
questioned, as in Witman v. Lex, they were supported 
under a common law of our own, which had grown up 
by general consent and usage, by which, without the 
direct force of the statute of 43 Eliz. all its beneficent 
provisions were recognized, so far as they applied to the 
charitable institutions subsisting among us.” 

The latest Pennsylvania adjudication is in Zimmer- 
man Vv. Anders, decided by the Supreme Court, in 
January, 1844. It was an ejectment by Anders and 
Shultz, poor officers of the Schwenkfelder Society, to re- 
cover a messuage and fourteen acres of land, included in 
the residue of the real estate of Edmund Flinn, who had 
devised the same to “The Schwenkfelder Society’s poor 
officers hands, to be for the poor of their Society.” At 
the testator’s death, he was a member of this society, 
which had been a long time associated for religious pur- 
poses; but the society was not incorporated at the time 
of the death of the testator, or at the time of 
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bringing the suit, but was incorporated afterwards. 
The main point in the cause was the validity of this 
charitable use, and the judgment of the court delivered 
by Sergeant, J., disposes of that point in the following 
manner: “That such a devise is good, and that a reli- 
gious society may take and hold a bequest or devise for 
charitable purposes, has been too solemnly and repeated- 
ly adjudicated, to be now called in question. No judge 
of this State has in any case doubted it, and every 
decision has sanctioned it. And it must needs be so, 
whether we consider either the uniform understanding 
and usage of the Province and State from its first settle- 
ment, or the repeated recognitions of these rights and 
privileges by distinct and peculiar clauses in our Consti- 
tutions, or the well-known and long-settled principle of 
our courts, that equity forms a part of the law of Penn- 
sylvania, and that the doctrines of the English Court of 
Chancery will be enforced in our decisions, so far as they 
are applicable to our situation, and capable of being ad- 
ministered by the forms of our judicial tribunals, either 
in a common law proceeding, or in such branches of 
equity jurisdiction as are expressly given. And though 
the statute of 43 Elizabeth is not in force in Pennsylva- 
nia, it would seem it is so considered, rather on account 
of the inapplicability of its regulations as to the modes 
of proceeding, than in reference to its conservative 
provisions. These, I conceive, have been in force here 
by common usage and constitutional recognition, and 
not only these, but the more extensive range of chari- 
table uses which Chancery supported before that statute, 
and beyondit. Of such recognitions of parts of a stat- 
ute, though the statute itself be not in force, we are not 
without other examples. It is unnecessary, however, to 
enlarge on a point so often considered, and so fully and 
ably examined in the various decisions. We think the 
devise to the plaintiffs clearly good, and that by the 
settled law of this State they are capable of taking and 
holding the lots in question, for the purposes expressed 
in the Will.” 
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Thus stands the law of Pennsylvania on the subject 
of charitable uses, and so I trust it ever will stand. 
While we do not ask to impose it upon other States, 
against their will, we are happy that the adjudications 
of this court, over and over again pronounced, bind them 
not to disturb its operation upon ourselves. 

In two of the States of this Union, the decision in The 
Baptist Association v. Hart’s executors, seems to have 
been adopted, and indeed to have been carried beyond 
the precise limits of that judgment, which only refused 
to establish a charitable use for education, bequeathed 
to an unincorporated association, incapable of taking at 
law; and did not, except by the reasoning of the court, 
touch the case of a bequest of the same nature to com- 
petent trustees. Such cases, however, have since fallen 
before the judgment of Courts of Chancery, both in 
Maryland and Virginia. The Maryland doctrine is to be 
found in Trippe v. Frazier, 4 Harris & J. 446; Dashiel 
v. The Attorney General, 5 Harris & J. 392; Same v. 
Same, 6 Harris & J. 1. The case of Gallego’s ex’ors v. 
Attorney General, 3 Leigh, 450, in the Court of Appeals 
of Virginia, adopts the same doctrine, and rejects char- 
itable uses, whether there be competent trustees or not, if 
the objects of the charity are uncertain, in that sense 
which calls for selectionat the discretion of any body. But 
Ithink I cannot be mistakenin saying as to all these cases, 
thatthe learned judges adopted as the basis of their judg- 
ments, the error in point of fact, which led to the judg- 
ment in The Baptist Association v. Hart’s ex ors, 
namely, that the Law of Charities originated in the 43 
Eliz., and that independent of that statute, a Court of 
Chancery cannot by its ordinary jurisdiction sustain a 
charitable use, which, if not a charity, would on general 
principles be void. Vid. 5 Harris & J. 398; 6 Harris 
& J. 7, 3 Leigh, 468. What influence the fact of the 
original jurisdiction of Chancery, as it now appears, 
would have had upon the respective courts, if it had 
been shown to them, it is of little use to conjecture. 

In the other States the result has been uniformly 
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otherwise. I regard it as impossible to select from any 
judicial reports, a body of more thoroughly able and 
learned arguments by both counsel and judges, than are 
to be found on this question in the various reports of 
cases, to which The Baptist Association against Hart’s 
Executors, has given occasion. In Massachusetts there 
are, besides the prior cases of Bartlett v. King’ Execu- 
tors, 12 Mass. 537, and Trustees of Philip’s Academy 
v. King’s Executors, 12 Mass. 537, the cases of Going 
v. Emery, 16 Pick. 107; Burbank v. Whitney, 24 Pick. 
146; and Bartlett v. Nye, 4 Metcalf, 378. In Maine, 
Shapleigh v. Pilsbury, 1 Greenl. 271. In Vermont, 
Burr’s Executors v. Smith, 7 Vermont Repts. 241. In 
New York, Coggeshall v. Pelton, 7 John. Ch. Rep. 292; 
McCartie v. Orphan Asylum, 9 Cowen, 437; Baptist 
Church of Hartford v. Witherell, 3 Paige 300; King v. 
Woodhull, 3 Edw. 79; Potter v. Chapin, 6 Paige, 640; 
Reformed Dutch Church v. Mott, 7 Paige 77; Persall v. 
Post. 20 Wendell, 119; and Wright v. Trustees Meth. 
Ep. Church, 1 Hoff. 302. In New Jersey, Ackerman’s 
Executors v. Legatees, cited in the report of Shotwell v. 
Hendrickson, vol. 3, 9, which is itself a full authority 
for the same doctrine. In North Carolina, Griffin v. 
Graham, 1 Hawks, 96. In Kentucky, Moore’s Execu- 
tors v. Moore’s devisees, 4 Dana, 354. In Ohio, Mc- 
Intyres Poor School v. Zanesville Canal Co., 9 Ohio 
Rep. 203. In eight states therefore, the law of char- 
itable uses is held, as it is held in Pennsylvania; and I 
cannot but regard it as a public misfortune to those 
States where it is held otherwise. 


ARGUMENT 


OF 


JOHN SERGEANT, ESQ. 


Mr. SERGEANT, same side.—The first question is, by 
what law is this case to be decided? It is not the law of 
Maryland, nor the law of Virginia. Neither is it the 
law of Massachusetts, nor of Vermont, nor of New 
York, or New Jersey. Neither is it possible to say it is 
the law of this Court. The case presents no question 
upon a treaty, nor upon the Constitution and Laws of 
the United States, the final and exclusive jurisdiction 
of which is lodged in this Court by the Constitution and 
the judiciary act made in pursuance of it, so as to give 
to its decisions universally binding authority. It is not 
a question of international law, nor of the law mer- 
chant, nor of the general, pervading commercial law, 
with respect to which, the judgments of this high tribu- 
nal, though not in the same degree authoritative, are yet 
entitled to, and every where receive the utmost respect. 
Nor is it any foreign law that is now in question. We 
are not enquiring into the law of England, as a law to 
govern the case, nor the law of France, nor the law of 
Imperial Rome. If none of these be the law, what is 
the law that is to govern and decide the case? 

The answer seems to be, and really is, very plain. It 
is the law of Pennsylvania. And it is the law of Penn- 
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sylvania in the most absolute sense. The appellate 
jurisdiction of this Court from the Circuit Court of the 
United States, is founded upon nothing in the subject 
matter of the controversy or the nature of the case, but 
solely upon the character of the parties, by reason of 
which, the Circuit Court, originally, and in this Court, 
by appeal, is occupied in administering the law of the 
State in suits between her citizens and citizens of other 
States, or aliens. The only enquiry in such a case is, 
what is the law of the State? That being ascertained, 
the decision must be in conformity to it. No one can 
question its reasonableness, nor ask why it is so, nor 
(as has been done here) where we got it from. 

The law in question is strictly local. The testator 
was domiciliated in Pennsylvania, his Will was made 
there, and was proved there. The personal estate of 
course is regulated by the law of the domicil, and the 
real estate here in question is within the territorial 
limits of Pennsylvania, so that the whole is subject to 
the Statute and common law of Pennsylvania, unless 
that State be somehow, unfortunately, in that respect, 
distinguished from the other States of the Union, which 
no one will venture directly to affirm. Certainly this 
Court would not listen to any such suggestion. On the 
contrary, it is the settled doctrine here, that the deci- 
sion of the highest tribunal of the State is in such cases 
conclusive upon this Court, and will be implicitly follow- 
ed. In the case of the Bank of Hamilton v. Dudley’s 
heirs, (2 Peters, 522,) the same question was depending 
in the Supreme Court of Ohio. This Court awaited the 
decision of that Court, and when made, adopted it as 
the law of the case. That a “fixed course of decision” 
in the State Court is necessary to give it this authority 
—as has been argued—is clearly not a correct position. 
In Green v. The lessee of Neal, (6 Pet., 291,) this Court 
overruled two of its decisions upon the statutes of limi- 
tations of Tennessee, to conform to a recent decision of 
the Supreme Court of the State, contrary to the cases 
which had led to their former decisions. “Tf,” says the 
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learned Judge who delivered the opinion in Green v. 
Neal, “the construction of the highest judicial tribunal 
of a State forms a part of the Statute law, as much as 
an enactment by the legislature, how can this Court 
make a distinction between them? There could be no 
hesitation in so modifying our decisions as to conform to 
any legislative alteration in a statute; and why should 
not the same rule apply, where the judicial branch of 
the State government, in the exercise of its acknowl- 
edged functions, should by construction give a different 
effect to a statute from what had first been given to it? 
The charge of inconsistency might be made with more 
force and propriety against the federal tribunals for a 
disregard of this rule, than for conforming toit. They 
profess to be bound by the local law, and yet they reject 
the exposition of that law which forms a part of it.” 
Such is the respect paid by this Court to the law of a 
State, and to whatever constitutes an intelligent exposi- 
tion of it. Surely, then, it is the law of Pennsylvania 
only, that we are to enquire about. If that law be 
settled—and, especially, if it be settled not upon new, 
but upon very ancient foundations, beginning with the 
first civilized inhabitants of the country, and continued 
without interruption to the present day—and it be in- 
telligibly expounded as the system of that great com- 
munity, called the State of Pennsylvania, the contro- 
versy is ended. We are not here to vindicate the law, 
though its vindication will be apparent. A sovereign 
State vindicates her constitutional laws only to herself, 
and makes or unmakes them according to her own 
views of what is expedient and just. 


The next question in order is, what is the law of 
Pennsylvania? Upon this point there is an extraordi- 
nary accumulation of evidence of every kind, conducing 
to establish, without exception or contradiction, the va- 
lidity of this Will, and of the trusts contained in it, 
according to the law of Pennsylvania. 

1. There are instances of existing trusts in the City 
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of Philadelphia. The particulars of them were given in 
the former argument, and have been repeated at the 
present term. They are six in number, and embrace a 
period of now more then fifty years. The first of them 
was the celebrated trust in Doctor Franklin’s Will, in 
the year 1790, immediately after the present charter of 
the City; and the last, that of James Wills, in 1830. 
The intermediate ones are, of Elizabeth Kirkpatrick, 
in 1801, of John Bleakley, of John Scott, and of Elias 
Boudinot. They include both real and personal es- 
tate. The trusts are not merely similar to those in the 
Will of Mr. Girard. They are, to all legal purposes, 
thesame. Noonecan distinguish them. In all of them, 
the Mayor, Aldermen and Citizens, in their corporate 
capacity, are the trustees, exactly as they are under Mr. 
Girard’s Will. They took the property given by the 
Will, they hold it according to the trusts of the Will, 
and no one has ever doubted or questioned their legal 
sufficiency, except in a single case, and in that case, the 
Supreme Court of Pennsylvania, by a solemn decision, 
affirmed the validity of the Will and the trust. Mayor 
a, Elliott, 3-Rawe 1/0. 

These trusts have been from their dates, and they 
still are, in the course of daily execution, under the 
constitution and laws of Pennsylvania. This is a fact, 
and a very notorious fact. Here are appropriations for 
purposes of charity, of an extensive and interesting na- 
ture, dispensed by the City of Philadelphia, as the trus- 
tee, for now more than fifty years, exactly as théy are 
asked to do by the Will of Stephen Girard. And where 
has this happened? Within the Commonwealth of 
Pennsylvania, where there is a people, a Constitution, 
an organized and sovereign government, legislative, ex- 
ecutive, and judicial, and, it must be presumed, suffi- 
cient intelligence to know what their law is. The ingenu- 
ity of man cannot distinguish these trusts from the 
trust in Mr. Girard’s Will. Take, for example, Dr. 
Franklin’s legacy to the City of Philadelphia, wherein, 
as a Charitable disposition, does it differ from the one 
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now made the subject of controversy? Or take Wills’ 
Hospital, what difference is there, or what objection 
can be made to the one, which does not lie equally against 
the others? The one is to help poor mechanics by loans 
of money. Another, to relieve the indigent blind and 
lame, and the last for the instruction of poor children. - 
They are all charities for the poor, applied in different 
ways, but applied for their relief in those matters 
wherein they have need, and wherein it is charitable to 
aid them. The funds for this purpose are entrusted to 
the City of Philadelphia, as worthy to take charge of 
them, and qualified to execute the trust. To every 
legal purpose, they are all alike. These six trusts stand 
in full force at this day, after a half century has elapsed, 
and they so stand, under the eyes and daily observation 
of the people of Pennsylvania, in the midst of her 
authorities, and in the presence of adverse claimants. 

It cannot be said that there were wanting persons 
entitled to contest them. The records of this Court 
show that John Bleakley had kindred. Daly v. James, 
8 Wheat. 498. The records of history tell that Frank- 
lin had heirs. And, failing these, the Commonwealth 
was the final residuary heir, to claim what was not 
adequately disposed of, when there was no kindred to 
assert a right. 

There stands the fact, then, as to what the law of 
Pennsylvania is, from the uniform testimony of half a 
century; and from the planting of the Commonwealth 
to this day, there is nothing to the contrary. How has 
this happened? How couldit happen? If it had been 
an error, (as it assuredly was not,) still it has been so 
universal, of such long standing, and so inwrought into 
our concerns, and is withal, so beneficent, that he would 
be a bold man, to say the least of him, who should pro- 
pose to correct it, by condemning all that it has done. 
He would not be acting in the spirit of the common 
law, nor of its sound and consistent philosophy, which, 
having due respect for its own chief source in the 
usages of men, for the peace and welfare of society, and 
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the security of property, announces as a cardinal maxim 
“Communis error facit jus.” 

The process of thus stultifying a community, from a 
day past, by undoing what it has done, under the alle- 
gation of delusion or ignorance, never very acceptable, 
is especially to be deprecated when the imputed error. 
has more in it of true wisdom and goodness, than the 
proposed correction. 

2. Our charters, constitutions and laws, historically 
regarded, are plainly to the same intent. No one can 
look at them, however superficially, without perceiving 
from them what our law is, and always has been. But 
we are asked, where did we get our law from? Reserv- 
ing for the present a more particular answer, which 
can be very satisfactorily given, it is sufficient at present 
to say, that it is not material the enquirer should know. 
The question is not about the derivation of the law of 
Pennsylvania, but what the law is. The sovereign will 
of that Commonwealth, sufficiently manifested, is con- 
clusive of itself, and no one has a right to enquire into 
its origin or its reasonableness. And yet, a general an- 
swer to this question, is so natural and obvious, that it 
ought, one would think, to supersede the inquiry. How 
did’ the law of charity, in its whole extent and scope, 
come into the hearts and minds of individuals, of civi- 
lized and Christian men? From the same source, wher- 
ever that may be, it came into communities composed 
of such individuals; the spirit of all the component parts 
was the spirit of the whole, and the common character- 
istic of the aggregate body was determined by the 
character of those who composed it. They brought it 
with them—how, we shall presently see—and adapted 
it to their own circumstances. Look into our history, 
our charters, our early laws, our successive constitu- 
tions, and there you will find the Great Law. Charity 
shall never fail, is the plain precept. In the case of 
Magill v. Brown, upon the Will of Sarah Zane, Judge 
Baldwin has traced it with profound ability and learn- 
ing, and has shown demonstratively, by a course of 
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research and argument which no Pennsylvania jurist 
can controvert or question, that it has always been in- 
corporated with our institutions and still is so, with even 
a broader scope and a far more solemn sanction, than it 
ever had in England. This learned judgment was de- 
livered in 1833, after questions about charitable uses 
had been raised by the decision of this Court, in the case 
of the Baptist Association v. Hart’s Executors, (4 Wh. 
1,) arising upon the laws of Virginia. Judge Baldwin’s 
opinion, which did not confine itself to the law of Penn- 
sylvania, but examined profoundly, also, the law of 
England, and the controverted question of Chancery 
jurisdiction before the Statute of Charitable Uses, is 
the greatest contribution of any single judicial mind to 
the understanding of this interesting subject, and has 
furnished the staple of the arguments, upon it in differ- 
ent parts of the Union. But what is more material to 
the present enquiry is, that this learned judgment, in its 
results, is precisely coincident with all the judgments of 
the Supreme Court of Pennsylvania, and is precisely 
and fully borne out by the last of them. In Zimmer- 
man wv. Anders, decided since this Court began its pres- 
usage and constitutional recognition, and not only these 
but the more extensive range of charitable uses which 
Chancery supported before that statute and beyond it.” 
And again, speaking of the devise in that case, which 
was to an unincorporated society, the learned Judge 
says—that such a devise is good, and adds, “No Judge 
of this State has in any case doubted it, and every de- 
cision has sanctioned it. And it must needs be so, 
whether we consider either the uniform understanding 
and usage of the Province and State from its first set- 
ent session, the learned Judge, who delivered the opinion 
of the Supreme Court of Pennsylvania, said, “Tho’ the 
statute 43 Elizabeth, is not in force in Pennsylvania, it 
would seem it is so considered, rather on account of the 
inapplicability of 1ts regulations as to the modes of pro- 
ceeding, than in reference to its conservative provisions. 
These, I conceive, have been in use here by common 
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tlement, or the repeated recognitions of these rights and 
privileges by distinct and peculiar clauses in our Consti- 
tutions, or the well known and long settled principle of 
our Courts, that equity forms part of the law of Penn- 
sylvania, and that the doctrines of the English Courts 
of Chancery will be enforced in our decisions, so far as 
they are applicable to our situation, and capable of being 
administered by the forms of our judicial tribunals.” 
No Judge in this State has ever doubted it. Every de- 
cision has sanctioned it. These are the deliberate and 
well weighed declarations of the Supreme Court of 
Pennsylvania, publicly and judicially made, and in exact 
coincidence with the judgment of the only Judge of this 
Court, (Baldwin,) who has ever had the question be- 
fore him in Pennsylvania. How, then, can there be any 
doubt what the law of Pennsylvania is? 

3. What is next to be referred to, is not of the like 
weight, it may be admitted, as the authority just stated, 
and perhaps not necessary to be mentioned. And yet 
it is evidence, and strong evidence, of the deeply foun- 
ded and pervading character of the “doctrines,” (in the 
words of the Supreme Court of Pennsylvania, ) which 
are and ever have been part and parcel of the law of 
Pennsylvania, unquestioned and unquestionable, re- 
ceived, known and acted upon without hesitation or 
doubt, the learned and the unlearned being acquainted 
with them, as familiarly and as habitually, as with the 
free institutions under which we live. 

This Will was made in Pennsylvania, in the City of 
Philadelphia, the residence of the testator, where he had 
spent so many years of his life, and acquired the im- 
mense fortune to be disposed of. It bears date in 1830, 
the last codicil in 1831, and was proved on the last day 
of that year. Looking at the great amount to be dealt 
with, and the nature of the objects contemplated by the 
testator, considering too, the testator’s character, it is 
impossible that it should have been framed without emi- 
nent legal advice, repeatedly applied to the subject, for 
it is most likely that this was not the first Will the tes- 
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tator had made, though his general views may have 
continued the same. The Corporation of the City of 
Philadelphia, the guardian of the welfare of a large 
community, was the natural guardian of whatever was 
intended to promote that welfare, and trusts which were 
concurrent with its general purposes, tending to the 
same end, would of course devolve upon the same trus- 
tees, just as the United States, without a doubt or 
question, have been deemed the appropriate trustees of 
the Smithsonian legacy, because it is for the advance- 
ment, of the welfare of the whole people of the United 
States. The testator made them the trustees, and no 
doubt has ever yet been suggested of the common sense 
and legal propriety of the trust. In the City of Phila- 
delphia, besides the plain natural argument just men- 
tioned, there was the usage of forty years, approved 
and sanctioned in the case of Dr. Franklin’s legacy, and 
the other testamentary dispositions for works of char- 
ity, already mentioned. Educated and living in such an 
atmosphere, where the element of charity was so 
largely mingled, in the midst of charitable works of 
every description, no Pennsylvania lawyer doubted that 
there was a law of charity to protect them. 


The imputed ignorance of our own laws, asserted by 
the objections to this Will, is of the most comprehensive 
nature. The Will was proved in our probate Court, 
without objection or doubt—not from indifference or 
unconcern. Public curiosity was singularly awakened. 
Printed copies were circulated in every variety of form. 

It may be said, that the validity or interpretation of 
dispositions in the Will, did not properly arise upon the 
probate. Beit so. Weare only carried a step further. 
The Will itself, in all its dispositions, was administered 
under the jurisdiction of our tribunals, that is, the tri- 
bunals of Pennsylvania, with the privilege of appeal at 
every stage to the highest of them. The administration 
of the Will, according to its own provisions, has been 
completed, the estate distributed, and to this day, no one 
has ever heard of a doubt being raised or a question 
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made within the State. Surely, this must be deemed 
high evidence of what the law is, unless Pennsylvania 
be entitled to less respect than is usually accorded to a 
State of the Union. 

In the Acts of Assembly of the 24th March, 1832, 
and the 4th April, 1832, there is a full and distinct 
Legislative recognition of the very provisions of the 
Will, now brought into question. It is not necessary 
here to demonstrate, as can readily be done, that if the — 
Corporation of Philadelphia wanted capacity to take 
and to execute the trusts, these acts conferred it. That 
will be considered hereafter. All that is now insisted 
upon is, that these acts do recognize the trusts and dis- 
positions of the Will as valid and legal, according to the 
usages and laws of Pennsylvania, and thus become evi- 
dence of what those usages and laws are. For the 
purpose of effectuating these dispositions, and aiding 
the execution of the trusts, they superadd such powers 
and make such enactments, as no testator could author- 
ize, and no trustee could claim to execute, without the 
instrumentality of Legislative action. They superadd 
them to the trusts created by the Will, which are thus 
assumed in terms to be valid and good. Thus the pre- 
amble of the first of these acts sets forth as follows: 
“Now, for the purpose of enabling the Mayor, Alder- 
men and Citizens of Philadelphia, to effect the improve- 
ments contemplated by the testator, and to execute in 
all other respects the trusts created by his Will.’ The 
eleventh section provides that “No road or street shall 
be laid out or passed through the land in the County of 
Philadelphia, bequeathed by the late Stephen Girard, 
for the erection of a College, unless” &c., a provision 
that would be absurd, if the trust for the College as now 
contended, were void. The second act, proceeding upon 
the same assumption, enables the Select and Common 
Councils “to provide by ordinance or otherwise, for the 
election or appointment of such officers and agents as 
they may deem essential to the due execution of the 
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duties and trusts enjoined and created by the Will of 
Stephen Girard.” 

Judicial recognitions, are frequent, uniform and inva- 
riable. They must be considered the highest evidence 
of the law, and when it is thoroughly established and 
universally known, they are necessarily the only evi- 
dence. For how can there be a decision where there is 
no question or dispute? Until after the case of the 
Baptist Society v. Hart’s Executors, in 1809, (4 Wheat. 
1,) which caused the agitation of similar questions in 
most of the States of the Union, no such question had 
ever been raised in Pennsylvania. In 1827, occurred 
the case of Whitman v. Lex (17 Serg. & Raw, 88,) in 
which some one thought it worth while to try whether 
the law of Virginia, as adjudicated by this Court, was 
not to be applied also in Pennsylvania to bequests for 
charitable uses, which, it will be perceived from the 
facts of the case, had been paid several years before, no 
one then doubting their legal validity, according to the 
laws of Pennsylvania. In delivering the opinion in 
Whitman v. Lex—which had the concurrence of the late 
Chief Justice Tilghman and the late Judge Duncan, 
both eminent lawyers, of large experience and extensive 
learning—Chief Justice Gibson, says, “We give relief 
to that extent that Chancery does in England. And this 
part of our system has been produced by causes which 
worked as powerfully here as did those which produced 
the system of relief that sprung from the Statute of 
charitable uses. * * Such bequests have hitherto taken 
effect, without a question as to their validity. * * Surely 
an usage of such early origin and extensive applica- 
tion may claim the sanction of a law; resting as it does 
upon the basis of all our laws of domestic origin—the 
legislation of common consent.” 

In 1798, occurred the case of the lessee of the Execu- 
tors of Theodorus Browers v. Franciscus Fromm, Ad- 
dison’s Reports 49, upon the same devise which some 
thirty years after (1829) was brought in question 
again in McGirr v. Aaron, 1 Pennsylvania Rep. 49. The 
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circumstances of that case were very striking. The de- 
vise was of real estate, and for uses which by the law of 
England were superstitious. The case was argued on 
one side by the late Judge Brackenridge. The whole 
question turned upon the qualification of a priest. No 
doubt whatever was even hinted, from the beginning to 
the end of the case, that by the law of Pennsylvania it 
was good as a pious and charitable use, and for its sup- 
port, Judge Addison adopted, in the fullest extent, the 
settled rule of equity, that a trust shall not fail for want 
of atrustee. As the Will stands, he says “the meaning 
of the testator seems to be discoverable; and if it be, we 
ought, if consistently with established rules it be in our 
power, to carry it into effect.” * * We have no Court 
of Chancery in Pennsylvania, to superintend the execu- 
tion of trusts. Perhaps it would have been proper to 
apply to the Legislature to vest the estate in trustees for 
the uses of the Will of Theodorus Browers. As the case 
stands, no persons are more proper as lessors than the 
Executors.” The devise of the legal estate in that case, 
being to a priest and his successor, not a corporation 
sole, was void. But in McGirr v. Aaron the Court say, 
“although the congregation was not incorporated at the 
death of Mr. Browers, yet by the decisions of the Court, 
a gift toa charity shall not fail for the want of a trustee, 
but vest as soon as the charity has acquired capacity to 
take,” thus extending the full benefit of equity princi- 
ples, as largely as a Court of Chancery in England 
would or could apply them, upon the broad equitable 
ground that a charity shall not be suffered to fail. In 
1821, the legislature passed an Act vesting the title in 
trustees for the congregation. With or without the aid 
of that Act, (it is immaterial which, ) the trusts of the 
Will were carried into effect until 1829, and probably 
still continue to be so, though there was no person 
capable of taking the legal estate at the death of the tes- 
tator, and though by the law of England the uses were 
superstitious, simply by virtue of a law of charitable 
uses, and its broad beneficial provision, deeply founded 
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in natural equity “that a charity shall not fail.” How 
then can it be that there is no law of charitable uses in 
Pennsylvania? It is the law and equity of England, in 
all that concerns the support and protection of charita- 
ble uses; and it is the law of Pennsylvania in defining 
what charitable uses are. The definition embraces 
uses, which in England are deemed superstitious, as will 
be seen hereafter, or rather, it rejects the distinction 
made by the laws of England because it is incompatible 
with the liberty of conscience guaranteed by the Con- 
stitution. 

There are, besides, two cases upon this very Will of 
Mr. Girard, in which its legal validity is recognized. 
The first is Girard v. The Mayor, Aldermen and Citi- 
zens of Philadelphia, and Vidal v. same, 4 Rawle, 323, 
submitted to the Supreme Court of Pennsylvania, upon 
cases stated and decided by that Court after argument 
in December 1833. The Plaintiffs in that case were all 
the next of kin of the late Stephen Girard, including the 
present complainants, and such of the respondents as 
standing in the same right would be equally benefited 
by an inroad upon the Will, and must be considered 
therefore, as acting with the complainants. In that case 
they claimed to recover lands purchased by Mr. Girard, 
after the date of the Will, and did recover thern. The 
City of Philadelphia v. Davis and others, 1 Whart. 490, 
was the same case reversed. The City of Philadelphia 
brought the ejectment to recover back the same after 
purchased lands which had been recovered by the next 
of kin in the former suits. The parties were the same. 
The real defendants were the present complainants, and 
such of the respondents as stand in the same relation. 
The question was submitted to the Court on a case stat- 
ed: And on the 28th April, 1836, the judgment of the 
Court was rendered for the defendants, the next of kin. 
No question was made as fo the validity of the devises 
in the Will. On the contrary, the right of the City is 
plainly admitted to be in the City, except as to the after 
purchased lands. This is more especially manifest in 
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the last of these cases, where the City of Philadelphia, 
being Plaintiff, was to recover by the strength of her 
own title, and it would have been a conclusive answer to 
say that she took nothing by the Will. What makes 
these two judgments the more significant, and makes 
them authoritative as to the law of Pennsylvania is, that 
they were after the cases of Whitman v. Lex, Mayor v. 
Elliott, and McGirr v. Aaron, as well as the very learned 
and interesting investigation by Judge Baldwin in Ma- 
gill v. Brown. The subject was not new to the Court, 
nor was it passed over carelessly or ignorantly, but the 
law was settled, and known to be so, and so accordingly 
understood and received by the highest Court of the 
State. Judge Baldwin’s opinion upon Sarah Zane’s 
Will has never been appealed from. No one has ever 
thought it worth while to bring into review his doctrines 
or his conclusions. 

To this day, no judicial tribunal of Pennsylvania has 
been applied to—no tribunal sitting in Pennsylvania, 
with a lawyer at its head, accustomed to the study and 
dispensation of the laws of Pennsylvania. In August, 
1836, some months after the decision of the last of the 
two cases about the after purchased lands, this bill was 
filed. When it was called up in due course, the com- 
plainants’ counsel declined going into the hearing in the 
Circuit Court, stating their intention to be, to bring the 
case into this Honourable Court. This seems like an 
effort to escape from the law of Pennsylvania, a fleeing 
from justice, indeed it is only by what seems like an 
evasion of the Constitution and laws of the United 
States that the complainants are here. They owna por- 
tion of a common interest, the remainder being in citi- 
zens of Pennsylvania, and the forms of a Court of 
Chancery enabling them to make the latter defendants, 
though in the same right, they bring the whole case into 
this Court, for the benefit of all. 

Now supposing it to be answered, as in substance it 
has been, that there was nothing to hope for the com- 
plainants from the Circuit Court, after the decision in 
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Magill v. Brown, and there was nothing to be hoped 
from the State tribunals, what is this but a confession 
that the law was settled in both? If so, it is the law, 
also, of this Honourable Court, and this Court will ad- 
minister it, with uprightness and impartiality, and with 
its habitual respect for State decisions. The only dit- 
ference is, that in the State tribunals and in the Circuit 
Court of the United States, the case would not have 
required nor borne an argument in support of the Will, 
the principles being there settled, and familiarly known. 
But this Honourable Court, considering the extended 
bearing of some of the questions here introduced into 
the case, and the wide spread influence of its judgments 
throughout the Union, has deemed it fit to give the case 
a more than usually deliberate examination, and not to 
come to a decision without a fuller Court than re- 
mained at the last term after Judge Thompson (who 
had heard the former argument, ) was called away by 
sickness in his family. We all feel deeply the loss that 
has since been sustained by his death. 

If to the evidence from all the sources referred to, 
there be added the direct decisions of the Courts of 
Pennsylvania, Whitman v. Lex, Mayor v. Elliott, Mc- 
Girr v. Aaron, Zimmerman v. Anders, and the other 
cases cited, how is it possible to doubt what the law of 
Pennsylvania is? That, is properly a question of fact. 
Upon this question, in the whole history of Pennsyl- 
vania, from its settlement to this day, there is not the 
slightest contradiction or discrepancy in the evidence. 
The whole tenor of it is uniform to show, that there has 
been, and is, a law of charitable uses, and a part of my 
effort hereafter will be to show that it has received the 
highest sanction our republican communities are able 
to confer, in a form, too, at once the most precise and 
authoritative. 

What then is the inquiry we are engaged in here? 
The voice of Pennsylvania, legislative, judicial and pop- 
ular, being accordant and unbroken, we are required to 
examine, not whether charitable uses existed and were 
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protected before the statute of 43 Elizabeth, (for of that 
it seems impossible to raise a doubt, ) but what jurisdic- 
tion Chancery exercised over them, in the ordinary ad- 
ministration of equity. In the Attorney General v. 
Bowyer, (3 Ves. jr., 726,) where Lord Loughborough 
raised the question, he does not assert that there were 
not charitable uses before the statute. On the contrary, 
he admits their existence, and that they were lawful. 
All he says is this: “It does not appear that this Court 
at that period had cognizance upon informations for the 
establishment of charities. Prior to the time of Lord 
Ellesmere, as far as the tradition of times immediately 
following goes, there were no such informations as 
this, upon which I am now sitting: But they made out 
the case as well as they could at law.” The case before 
him was an information by the Attorney General. The 
decision, in substance, was, that the general charitable 
purpose of the testator should be executed upon the doc- 
trine of Cy-pres, though the particular purpose failed— 
and it was to such a case that his doubt applied. Neither 
does Lord Loughborough say, that the jurisdiction 
subsequently exercised, was founded upon or derived 
from the statute. He simply asserts as a fact (as to 
which it is now clearly proved he was in error,) that 
it (the jurisdiction) arose after the statute. Still less 
does he question the authority of the Crown as parens 
patrize, in those cases to which it was properly appli- 
cable. All he has stated is, that this particular kind of 
proceeding, by information of the Attorney General, 
where there were no trustees, was not in practice ’till 
after the reign of Elizabeth. Supposing the fact to 
have been as he stated, what would be the right con- 
clusion? Why, that here being a right, for which there 
was not a full and adequate remedy at law, Chancery, 
upon that very ground, had extended to it the appro- 
priate relief, not by virtue of any statute, but upon the 
same principle as it has done in other cases. 

Upon this very narrow basis of a doubt expressed by 
Lord Loughborough, whether this particular proceed- 
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ing by information was in use before the statute, which 
as matter of opinion is more than countervailed by the 
opinions of Lord Eldon, Lord Redesdale, Lord Lynd- 
hurst, and most decisively by Lord Chancellor Sugden, 
in the recent case of the Incorporated Society v. Rich- 
ards, 1 Drury and Warren, 258, and as matter of fact 
disproved by the fifty records produced by his learned 
friend and colleague from the report of the record com- 
mission—upon this narrow basis, Pennsylvania is called 
upon to vindicate the derivation of her law, by going 
back more than two centuries, to ascertain what was 
then the practice in Chancery. 

In England, such an inquiry is a mere matter of 
curiosity. In Pennsylvania it is the same. In both, 
the law of charity has established itself—no matter 
how. It is established, and that is enough. In England, 
this branch of the law is administered for the most part 
in Chancery, in the exercise of its ordinary jurisdiction; 
in certain cases, by the Lord Chancellor, as the delegate 
of the authority of the crown. In Pennsylvania, by her 
proper tribunals, with a power always remaining in the 
Legislature to provide for cases where there is no ade- 
quate remedy. 

Is such a claim respectful towards Pennsylvania, or 
the enquiry she is called upon to enter into, consistent 
with the settled principles of dealing with the States of 
this Union, where questions arise as to their local laws? 
It is not material that any one should know whence she 
derived her laws, from what sources, nor how. In every 
other instance, the States have decided for themselves. 
In Massachusetts, Vermont, Connecticut, New York, 
Ohio, Kentucky, New Jersey, North Carolina, the ques- 
tion has been adjudicated by the State tribunals, and it 
is settled. So of Virginia and Maryland—in them, too, 
it is settled. Pennsylvania alone seems, from the argu- 
ment, to be thought subject to a different rule. Why 
should this be? Is Pennsylvania less sovereign than 
the other States, or her law entitled to less respect? 
Surely, no one will assert what is so obviously uncon- 
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stitutional and unsocial. When we can say, as we can 
with evident truth, that this law is found there existing, 
as a fact, we have done all that can be done to prove its 
existence any where. 


Nevertheless, the enquiry can be answered. The 
history of this branch of our law can be traced, vouched 
and marked, at every step, by the most authentic docu- 
ments, and accompanied by circumstances which could 
not have existed if there had not been sucha law. The 

‘inquiry is unavoidably tedious. Pursued in its whole 
extent, it involves an examination of the law of Eng- 
land, for at least sixteen centuries—the political history 
of the country—the religious history—the changes 
general and partial in both—the gradual alterations 
of statute and common law—the jurisdiction of the 
Courts—and all these, to make a strictly legal argu- 
ment, by evidence so minute as the decisions of individ- 
ual cases; and in search of what, as already intimated, 
for more than two centuries, has been a mere matter of 
curiosity, and in the lapse of time, has become covered 
with dust and obscurity. We have the living stream, 
pure and wholesome and abundant. But this avails 
not, unless we can dig down to its source. Such an in- 
vestigation, however, happily, is not now necessary. 
The very full, clear and able discussion of the subject 
by the learned counsel, who has already addressed the 
Court on behalf of this charity, the frequent and pro- 
found investigations of the subject in other tribunals, 
especially in the case of Burr’s executors v. Smith, in 
Vermont, and Magill v. Brown, in the Circuit Court of 
the United States for the Pennsylvania District, make it 
not only practicable, but a duty, to present only a very 
limited view. 

In this view, the first remark which strikes the legal 
enquirer is, that when the earliest European adventur- 
ers came to inhabit the territory now constituting the 
State of Pennsylvania, (who they were when they came 
will presently appear, ) the civil law and the law of Eng- 
land, as to pious or charitable uses, were identically the 
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same. We may assume for this period, the early part 
of the seventeenth century. At that time, the civil law 
and the English law, were not merely similar, they were 
as just stated, identically the same. The British in this 
respect, were not as they were described in the time of 
Julius Czesar, toto orbe divisos, but wherever the empire 
of either law extended, there was to be found estab- 
lished one law of pious or charitable uses. The double 
empire, it is material to observe, embraced the larger 
portion of the civilized world. 

What the law of England was, this Honourable Court 
familiarly know. Let it only be compared with what 
Domat says, (2 Domat, b. 4, § 7, pp. 168, 169, 170,) 
and the absolute identity of the two systems will be 
manifest. Even the Chancery doctrine of Cy-pres is 
there, though perhaps not carried out to some of the 
individual instances of seeming absurdity, dwelt upon 
by the dissenting Chancellor in Burr’s executors v. 
Smith, and which might be admitted without prejudice 
to the argument, to be blemishes in the law of England; 
blemishes, however, to be imputed to the peculiar na- 
ture of her establishment of religion, and not to the law 
of charitable uses. “If,” says Domat, “a pious legacy 
were destined to some use, which could not have its 
effect, as if a testator had left a legacy for building a 
church for a parish, or an apartment in an hospital; and 
it happened either that before his death the said church 
or said apartment had been built out of some other fund, 
or that it was no ways necessary or useful, the legacy 
would not for all that remain without any use, but it 
would be laid out on other works of piety for that par- 
ish, or for that hospital according to the directions that 
should be given in this matter, by the persons to whom 
this function should belong. 

Again—the characteristic of this devotion of prop- 
erty is the same in both. “The name of legacies to pious 
uses, is properly given only to those legacies which are 
destined to some work of piety and charity, and which 
have their motives independent of the consideration 
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which the merit of the legatees might procure them.” 
They are destined to “some work of piety and charity.” 
This constitutes their merit. They are for the public 
benefit, for the benefit of our fellow creatures. They 
are therefore entitled to the public protection and sup- 
port. They need that protection and support, because 
no individual has a right or interest in them. They do 
not require individual protection and support, and thus 
stand distinguished from the ordinary dispositions of 
individual property, and exempt, as far as necessary, 
from the rules which govern them. They are destined 
to the “work,” and whatever dispensation this may re- 
quire from the ordinary rules of property, must be 
yielded to them, or the ‘“‘work” cannot be done. In 
this spirit it is, that Sir Thomas Egerton and Sir Ed- 
ward Coke, arguing in Porter’s case, in a Court of 
Common Law, in the 34 and 35 Eliz., before the statute 
of charitable uses, exclaim: “It would be a thing dis- 
honourable to the law of the land, to make such good 
uses void, and to restrain men from giving land to such 
good uses.” But for the supposed anomalies conceded 
to such uses, the ‘‘work” could not be done. 

The general principle of the Chancery in England, 
and of the civil law, which appears to be the same, is, 
that such “good uses” shall not fail. Besides the reason 
already stated, that these “good uses,” or ‘“‘pious uses,” 
as they are termed in the civil law, are for works of 
acknowledged public concern, there is still a further and 
most important one, which distinguishes such disposi- 
tions of property from all others, and gives them a title 
to respect and protection. Other gifts and dispositions 
of property, are but an exercise of the will of the owner, 
an exertion of the power the law gives him of doing as 
he pleases with his own. But a gift to pious or chari- 
table uses, is deemed to be the performance of a duty, 
of a common duty, for which the donors are promised a 
blessing to themselves. And can it be, that in a land 
where this duty is acknowledged as of binding and uni- 
versal obligation, the liberty of performing it can be de- 


Zoo 


nied? For to outlaw it, as it were, to withold from it 
all protection and support, what is this but to declare 
that the duty shall not be performed? The civil law 
says otherwise, according to Domat—“since legacies 
for works of piety and charity have a double favour, 
both that of their motive for holy and pious uses, and 
that of their utility for the public good, they are con- 
sidered as being privileged in the intention of the law.” 
This is the uniform language also, of the Common Law 
of England, that such uses are to be supported and en- 
couraged. Ata very early day indeed, it went some- 
what further, the ordinary being required to distribute 
a portion of the deceased’s estate to charitable uses. 4 
Reeves, 551. The language of Chancery, its doctrines 
and practice, recognize the same truth as the civil law; 
and the doctrine of Cy-pres is founded upon it, for what 
is that doctrine but that the pious intention of the donor 
shall not be disappointed, nor his desire to fulfill his duty 
of charity rendered vain. To the same effect are the 
doctrines of this Court, as will appear hereafter ; and to 
this effect are the decisions in Pennsylvania. Every 
concession too, that is made to such gifts, has respect to 
the motive of the giver, and the good purpose of the 
gift. See 2 Story on Equity, 415. The result, is the 
simple but efficacious position, that charity shall not fail 
for want of protection from the law. And who has any 
right to complain? The owner gives what is his own, 
what no one else has a right in any way to claim, control 
or influence, and he gives it to a “work” of charity, that 
is, for the benefit of those who need. 

How this exact identity between the civil law and the 
law of England came to exist, it is not necessary now to 
enquire. It will be referred to hereafter. What we 
have now to do with, is the fact that it did exist. The 
law of charitable uses, may be said to have pervaded 
the Christian and civilized world. From that Christian 
and civilized world, let it be remarked in passing, the 
first settlers in Pennsylvania came. It would be natural 
that such a law should come with them. Indeed, their 
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wants would have taught it to them, if they had not 
known it before. Above all people in the world, it 
would have been to them a law of the first necessity. 
They were not ignorant, nor were they heathen. They 
knew what were the necessities, and what were the 
duties of social life, and what were the obligations of 
a Christian man, as well as of a Christian community, 
while they must have felt, also, that individual effort 
was inadequate, and individual ownership insufficient, 
to provide for all their wants, and fulfil all their obliga- 
tions, that there were pious uses which would demand 
their exertions, and their contributions according to 
their means. They must have places of worship, burial 
places and school houses, and provision for the poor 
and helpless. And there are very early monuments of 
their pious charity. They were small, it is true, in com- 
parison with what had been achieved in other countries. 
But they were great for the time and the means. And 
they were greater still, as the evidence that the very 
earliest settlers had the law of pious uses in their hearts 
and in their practice, and as the first fruits of a disposi- 
tion and policy, which have spread institutions of piety 
and charity over the whole of Pennsylvania, constitut- 
ing her highest honour, and attesting her title to the 
character of a Christian and civilized community. 
The first settlers in Pennsylvania were the Swedes. 
William Penn and his companions did not find the land 
a wilderness. Early in the seventeenth century, the 
Swedes had established themselves on the western shore 
of the Bay and River Delaware, under the authority of 
the crown of Sweden, and with a local government pro- 
vided by the home sovereignty, seated on an Island be- 
low the site of Philadelphia. They were overpowered 
in war by the Dutch, who in their turn were obliged to 
yield to the Duke of York, claiming under a grant from 
the crown of England. About the year 1640, the 
Swedes obtained a grant from the Dutch, and about the 
year 1676, they obtained a confirmation, and perhaps 
an additional grant from the Duke of York’s Governor. 
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Under these grants they held the land afterwards laid 
out for the City of Philadelphia, and a large tract along 
the river to the south of it, adjoining the Southern 
boundary of the City. Their title was paramount to the 
Proprietary right of Mr. Penn, whose release from 
the Duke of York was posterior to the grants to the 
Swedes, and therefore subject to them. He acknowl- 
edged their right, and obtained from them the ground 
plat of the City, by exchanging for it lands near the 
Schuylkill. The tract to the south continued in the 
Swedes. The titles to it are still derived from them. 
The Swedes were an industrious and a pious people. 
They improved the land, banked out the water, drained 
the marshes, and established their dwelling places, even 
before Mr. Penn had obtained his charter. That, how- 
ever, which is most important to the present purpose is, 
that in 1677, still before Mr. Penn’s charter, they built 
a place of public worship. The date appears in Wat-- 
son’s Annals, 134. In 1700, after the establishment of 
the Proprietary government, they built upon the same 
spot a large and more substantial place of worship, 
which stands there to the present day; and around it, 
in the ancient burial ground, rest the remains of the 
Swedes and their descendants, the gathering of death in 
more than a century and an half. This ancient church 
continued to be the “Swedes Church,” till within a very 
few years past. The aged pastor (Doctor Collin, ) died, 
the language had fallen into disuse, and the Swedes’ de- 
scendants were lost, as to all distinctive character, in the 
mass around them. The venerable monument of the 
piety of the Swedes, (who were German Lutherans, ) 
and of the primitive times, by a gentle and spontaneous 
application of the Cy-pres doctrine, which seems inher- 
ent in the nature of the thing, passed to another de- 
nomination, but is still a place of public worship, where 
the gospel is taught, and the services of religion render- 
ed. Doubtless they had their school houses too. Wher- 
ever there is a place of worship, the school is not far off. 
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The spirit nourished in the one, spreads in all directions, 
and fructifies in every kind of charity. 

The Swedes held their land by title paramount to 
Mr. Penn, but their final title was from the British 
Crown. The jurisdictional power, or power of govern- 
ment, was derived from the Crown, and thus the Swedes 
and their rights, and their property, and their place of 
worship, always under the British laws, came under the 
protection of the Charter government, in common with 
the inhabitants generally of the Province. 

This church and burial ground, dedicated to a pious 
and charitable use, upon the first land perhaps that was 
ever cultivated within the Province, and attesting the 
character of the early inhabitants and the early settle- 
ments, were without a charter ’till the year 1765. What 
law protected them, if it were not the pervading law of 
pious and charitable uses ? 

In 1689 the Quaker school, still remaining in the City 
of Philadelphia, was established. This was chartered 
as early as 1700. 

In 1695, Christ Church, (Episcopalian) was built. 
It, too, was without a charter ’till 1765. It is needless 
to follow the matter further, through the long succes- 
sion of places of worship, of every denomination, burial 
places, schools, and all other kinds of charity. The 
simple fact is, that they were established and protected 
from the beginning. And this fact, universal and un- 
interrupted, and continuing for more than a century 
and a half, is the highest historical evidence of what the 
law has always been. 

Whence did this law come from? Pennsylvania, 
being a colony of England, the law of England was her 
law as far as it was applicable to her circumstances and 
condition, so far as rights were concerned. Remedies, 
must be according to the nature of her judicial estab- 
lishments. If they were the same as in the mother 
country, their jurisdiction and the modes of exercising 
it, would be the same. If they were not, would it fol- 
low that the rights of the inhabitants were less, or 
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different, that the law was not the same? By no means. 
Pennsylvania furnishes the most conclusive evidence to 
the contrary. A Court of Chancery was witheld from 
her, the Crown refusing its assent to a law for estab- 
lishing one. There has never been a Court of Chan- 
cery, with its peculiar modes of proof, of trial, and re- 
lief. Does it therefore follow that the whole doctrine 
of Chancery, the whole body of equity, has been cut off? 
By no means. They are incorporated fully into her 
jurisprudence, and are administered by courts proceed- 
ing according to common law forms. Equity is part of 
her law. Where these have proved inadequate, the 
Legislature, from time to time, have granted to her 
courts such further powers as seemed necessary. The 
distinction is too obvious to require to be insisted upon. 
It is not to be taken for granted that because there is no 
Lord Chancellor, and no Royal Crown, therefore there 
is no equity, and no pater patriz. The ultimate power 
resides in the community, to be exercised by themselves 
in making their constitution, and by the Legislature 
under the constitution, and there is no more doubt of 
their authority to provide appropriate remedies, than 

that the Parliament of England could establish the an- 
' cillary remedies intended to be afforded by the new ma- 
chinery created by the statute of 43 Elizabeth. 

Of the applicability of a law to the circumstances of a 
colony, its actual adoption is the highest evidence, how- 
ever the adoption may have been affected. If it were 
necessary, there could be no difficulty in showing its ap- 
plicability. But of its applicability, and of its adoption 
too, and of its establishment originally, if not adopted, 
the further history of Pennsylvania, and her most sol- 
emn legislation, will leave no manner of doubt. One 
signal modification there certainly was of the law of 
England, having an influence upon this derivation of 
law. Practically, at least, there was always liberty of 
conscience in Pennsylvania, perfect liberty of con- 
science. There was no established church. There were 
no Statutes of uniformity. The Toleration Act was 
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not passed for several years after the settlement of 
Pennsylvania, and if it had been, it would not have 
been applicable, for toleration cannot be predicated of 
any portion of a community where there is universal 
liberty of conscience. They all stand upon their rights, 
and their rights are equal. No one tolerates another. 

For the same reason, as has been said by Judge Bald- 
win and Chief Justice Gibson, there was no such thing 
as a superstitious use, in the sense in which that lan- 
guage is used in the law of England. All denominations 
being equal in the eye of the law, every provision for 
them was a pious, and not a superstitious use, and en- 
titled to equal favour and protection. This was a signal 
change of the application of the principles of the law 
of charitable uses, as established in England, especially 
before the Toleration Act, and truly made for Pennsyl- 
vania a law of her own, not by altering the law of 
charitable uses, but by establishing the law of religious 
liberty, and thus giving an extended and at the same 
time permanent character to these principles, as applied 
to religious uses, which in England, as will be seen, had 
fluctuated with the changes of religion. 

The only objection made by our opponents to the der- 
ivation from England is, that the Statute of 43d Eliza- 
beth was not adopted in Pennsylvania. The authority 
for this, is the report of the Judges of the Supreme 
Court, made under the direction of the Legislature in 
the year 1808. Without pausing to enquire into the 
authority of such a report—entitled it must be ac- 
knowledged, in the particular instance, to all the respect 
due to the learning, experience, and high character of 
the eminent Judges who made it—let the fact be ad- 
mitted. The machinery created by that Statute could 
not be adopted in Pennsylvania, where there was no 
Chancery, and no Chancellor to appoint Commissioners, 
to superintend their proceedings, and to revise their 
doings upon appeal. What then? Does it follow, that 
the law of charitable uses, as it was established in Eng- 
land before that Statute, or as it stood after that Stat- 
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ute, was not adopted in Pennsylvania? The Judges 
of the Supreme Court, in their report, have not said 
so, and did not mean to say so. Else, what is the mean- 
ing of the last sentence of that report? ‘So also are all 
such conveyances void, made either to an individual, or 
to any number of persons associated, but not incorpo- 
rated, if the said conveyances are for uses or purposes of 
a superstitious nature, and not calculated to promote 
objects of charity or utility.” How is this last clause 
of the report to be interpreted? The object, or end, 
being “charity or utility,” will sustain a conveyance to 
persons associated though not incorporated. This is 
the very opposite of the decision of this Honourable 
Court in the Baptist Society v. Hart’s executors. If it 
be so, as there decided, that independently of the Statute 
43 Elizabeth, and without its aid, a devise or convey- 
ance to associated individuals not incorporated, could 
not be sustained, and was void in Virginia, where that 
Statute was repealed by the general repeal of British 
Statutes, it follows unavoidably, that the aid of that 
Statute must be experienced in Pennsylvania, and that 
if the law of charity in England was enlarged by the 
operation, or construction, or influence, whatever it 
may be called, of the Statute, it was in the same enlarged 
state, adopted in Pennsylvania. Otherwise, error 
must be imputed to the report. Chief Justice Tilghman, 
the first signer, a man of great learning and experience, 
distinguished for his caution and accuracy, it will be re- 
membered, concurred in the judgment of the Court in 
Witman v. Lex (17 Serg. & R. 90) where it is decided 
that the whole law of England, including the principles 
adopted in Chancery, before or after the Statute of 
Elizabeth, is the law of Pennsylvania, excepting of 
course statutes made after the settlement of the colony. 
Thus, is that report interpreted by one of its learned 
authors, and by the whole Supreme Court of Pennsyl- 
vania. And the judgment in Zimmerman v. Anders is 
upon the same grounds precisely. It is not necessary to 
enquire what might be the effect in law of the express 
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repeal of that Statute in any State. There has been no 
such repeal in Pennsylvania. The report, instead of 
establishing what is contended for by the complainants, 
proves exactly the reverse. The old Swedes Church, 
and its burial ground, though not incorporated, were 
always under the protection of the law of charitable 
uses. So was Christ Church. So was the Quaker 
school. And so has been every pious or charitable 
institution since founded, attesting from the beginning 
the pious and civilized character of the inhabitants, 
and, in their progress, the increased ability to fulfill 
their duty. 

But this argument assumes, that the law of charita- 
ble uses was enlarged by the Statute of 43 Elizabeth, or 
under that Statute, or after that Statute, and that Chan- 
cery then, and not before, “took cognizance,” to use the 
words of Lord Loughborough, “of informations to 
establish charities.” That Lord Loughborough meant 
to say that such charities as were afterwards established 
by information, were not good before the Statute, no one 
can suppose, for he says distinctly, they made out with 
them as well as they could at law, which admits and 
assumes their valid and legal existence. It is altogether 
inconsistent, too, with his argument in Mogegridge wv. 
Thackwell. 7 Ves. jun., 36,69. Besides, it would be an 
absurdity in the law to suppose that still more indefinite 
charities were good, only requiring the interposition of 
the royal authority under the sign manual, but that 
these were bad, though acknowledged public benefit 
was the end and object of the one as much as of the 
other. 

When and how did this law of charitable uses come 
into the law of England? Judge Story supposes its ru- 
diments to be derived from the Civil Law. 2 Com. on 
Equity, 389. So thought Lord Thurlow and Lord El- 
don. If so, it was introduced into England more than 
four centuries before the Statute 43 Elizabeth, that is, 
in the year 1138. 1 Blackst. Com. 17,18. The canon 
law was introduced soon after. 1 Blackst. Com. 82. 
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The Civil Law, and the Law of England, in the utmost 
extension the latter had received before the Statute of 
19 Geo. 2., are identically the same. It is evident there- 
fore, that either the one was derived from the other, 
or that they were both derived from the same source, 
and it is quite immaterial which is the fact. How did 
it come into the civil law? Chancellor Hoffman says 
with the conversion of Constantine, by which Chris- 
tianity became the religion of the State. This could not 
be later than the beginning of the fourth century, for the 
great Council of Nice, called together by Constantine 
upon the occasion of the Arian controversy, was held in 
the year 325, and he took part in its deliberations. It 
came in with Christianity. Wherever Christianity went 
the law of charity went with it. The gospel is itself a 
law of charity, in the most extended sense. It did not 
become a law of the State, until the conversion of Con- 
stantine. But it was always the law of every Christian 
individual, and so of every Christian society. The 
apostate Julian, whom Gibbon took so much Anti- 
christian pleasure in adorning, confessed it in a remark- 
able way. He “complained,’ says Gibbon, “that the 
Christians not only relieved their own poor, but the poor 
of the heathen.” 2 Gibb. 355. Wright v. Methodist 
Church, 1 Hoffman, 245. Christianity was taught at 
Rome by the Apostles. 

When and how did Christianity come into England, 
for whenever that was, the seed of the law of charity 
came with it, and ripened, and became fruitful, as it had 
done at Rome, but without any deliberate apostacy to 
heathenism, as far as appears. But here it seems 
necessary, in a legal discussion, to rest this great argu- 
ment, strong as the foundations of the world, upon the 
narrow, feeble basis of human authority. It can be 
done with more precision and certainty as to the law of 
England, than as to the civil law. <A part of the law of 
England is the natural and revealed will of God.—1 BI. 
Com., 42,43. The scriptures of the Old and New Tes- 
tament contain the revelation. This, we understand 
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from Blackstone, is part of the ancient common law of 
England. We must bear it in mind when we come to 
speak of the common law of Pennsylvania derived from 
England. 

When did this become a part of the law of England? 
We might answer the question, as well as that about the 
law of charity, by asking another—when was it not a 
part? It is sufficient that it 7s part of the common law. 
Does any one believe that it became so by the statute of 
43d Elizabeth? The first dispensation was to one 
people. They might well deem themselves honoured 
above all the nations of the earth, and especially because 
to them were entrusted the oracles of truth. They did 
not seek to make proselytes, though some proselytes 
there were, of two descriptions. Their religion was not 
communicable to nations or people. In their dispersion, 
they have been scattered among all nations, but they are 
still a people by themselves, and their religion serves to 
distinguish them from all other people, so that now, 
after so many ages of dispersion, the order of Provi- 
dence requiring, they could be brought together again, 
with certainty, without any miraculous creation of pow- 
er. This is the continued miracle of their existence. It 
is needless to add, that as a religion of the people, this 
never came into England. Christianity is believed by 
some to have been introduced into Britain nearly as soon 
as at Rome, by the Apostles themselves, at all events, 
that the church was there established before the end of 
the second century. It was trodden down by the hea- 
then invaders, except in the mountainous districts, 
where it is said to have continued without interruption. 
Not pausing to examine the historical evidence of this 
statement, being of little consequence in the present in- 
quiry, (though important in the history of the church, ) 
no one doubts the introduction of Christianity into Sax- 
on England by Augustin before the end of the sixth cen- 
tury. It was then thoroughly established. Augustin 
was the first Arch-Bishop of Canterbury, A. D. 597, 
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and from him there is a regular succession of Arch- 
Bishops of Canterbury down to the present time. 

England was therefore a Christian nation for ten cen- 
turies before the 43d Elizabeth, and without inter- 
ruption. 

Alfred, styled the Teacher of his people, sent an 
embassy to the Christian churches in Syria. He pub- 
lished the commandments. ‘He accompanied his father 
to Rome, A. D. 855. He translated the Psalms A. D. 
880. 

At the Norman conquest, (A. D. 1066, ) it was found 
thoroughly established. William invaded England with 
the sanction of a papal grant: and after he was seated 
on the throne, his controversies with Gregory VII., par- 
ticularly about homage and Peter pence, show the 
religious state of the kingdom. In determined will, and 
eminent abilities, William and Hildebrand were well 
matched. But in his own kingdom, William prevailed, 
and Hildebrand’s haughty spirit was obliged to yield. 
The same point is equally established by the controver- 
sies between William Rufus and Anselm, Arch-Bishop 
of Canterbury, a prelate whose memory seems entitled 
to great respect, as well as to sympathy for the wrongs 
he suffered, not only from his own sovereign, but also 
from the See of Rome. 

This was five centuries before the statute of 43 
Elizabeth. Wiclif’s attempt to reform the church was 
in 1356, more than two centuries before the statute. 

Sufficient, however, would it be to say, that Christi- 
anity was found fully established at the accession of H. 
VIII., almost a century before the statute, which no one 
can by any possibility question. 

The revealed law, then, was a part of the common 
law, fully incorporated into it, as early as the time of 
Alfred, (the 9th century, ) at the latest. That revealed 
law, is alaw of charity. Whocan deny it? If it had 
the virtue to produce the law of charity in the code of 
Imperial Rome, how could it fail to do so in England? 
Or, how can it be that in the latter it did not fill up its 
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own proper measure as completely as in the former? 
From the earliest period, the revealed law was a part of 
the common law of England, regarded in judgment. 
The note in Tothill, 126, cited by Judge Baldwin in 
Magill v. Brown, p. 54, is a striking instance of its 
acknowledgment. ‘The law of God speaks for him; 
equity and good conscience speak for him; and the law 
of the land speaketh not against him.” The same is 
literally true of every gift to charity. Does any one 
deny that charity is a part of the revealed law? If he 
do not, he must admit that gifts to the poor, or for the 
poor, in whatever form, are at all times under the pro- 
tection of that law. If he do, let him open the sacred 
books, wherever he will, and there he will find the law 
of charity, first given to the people of Israel, and then to 
the whole earth. 

To this divine light, we owe the beautiful creation of 
a paternal power in the State—a parens patria. It ex- 
tends, says the learned counsel (Gen. Jones, ) to infants, 
females and charities, and, it must be added, to idiots 
and lunatics, and all the helpless, to watch over and 
guard them, in their persons and property, and take 
care that their helplessness shall not be their destruc- 
tion. In arranging charities in this class, the highest 
conceivable claim is conceded to them, and the surest 
basis of legal support. For what would society be with- 
out such a paternal power? Would it be a civilized 
and christian community? Or would it not be a nation 
of savages, with all the vices and cruelty belonging to 
that condition? To suppose this parental power to be- 
long only to a Crown, and that it can be excercised only 
by a Chancellor, under Royal delegation, would be to 
deny it to all but monarchial governments, and deroga- 
tory, in the highest degree, to our Republican States. 
But this is a mistake. The parental power is not an at- 
tribute of any form of government—it is the attribute, 
the inseparable attribute of Christian society, the law of 
its nature, and all that depends upon the form of gov- 
ernment is the mode of administering it. With us, it 
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resides in the State, and is exercised by such instru- 
mentality as may be deemed most fit for the purpose. 
The law itself always exists, and is of perpetual obliga- 
tion, and so are the rights and duties it acknowledges. 
If there be instances in which, from any cause, there is 
a failure of active aid, there is none, there can be none, 
in which it is lawful to wrong the helpless, or to despoil 
a charity, or in which the law will assist the spoiler. 
So far, at least, the law of the paternal power is ever in 
force. For the present purpose, as will be seen, this is 
enough. The charity in question, is asking no aid. 
The trust is in course of execution by the trustees, un- 
der the sanction of the laws of Pennsylvania. It re- 
quires no aid from a Court of Chancery, nor from any 
other court. What is asked, is against the charity— 
that it shall be destroyed, that the fund shall be taken 
from the trust and from the trustees, and given to indi- 
viduals, not objects of the charity, for their own exclu- 
sive use. Such an attempt is contrary to the revealed 
law. It is contrary to the common law, which may not 
have been provided with efficacious remedial process to 
help a good work, but surely never assisted in its 
destruction. It is contrary to the first principles of 
civilized society, and inconsistent with acknowledged 
truth. 

Does it belong to human laws to enforce the obliga- 
tion of charity, and compel its fulfilment by individ- 
uals? Certainly not. Where there is compulsion, 
there is no charity. The gift must be free, or it is not 
charity. And yet, it is a duty binding in conscience, of 
the highest nature, and universally acknowledged. But 
the question here is not about compulsory enforcement 
of the duty. It is whether human laws shall obstruct 
and prevent its performance, by prohibition, or by the 
refusal of protection. This, it must be repeated, is in 
direct contradiction to the revealed law, to the common 
law, to the civil law, and the universal acknowledgment 
of the merit of such gifts. Nay more, it is an interfer- 
ence with the just liberty of conscience, depriving men 
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of their freedom in a point which they deem to be of the 
last importance, which they cannot conscientiously ne- 
glect, and for which they are promised a blessing. And 
why shall a man not be permitted to give what is his 
own, for a confessedly meritorious purpose? To be 
sure, the obligations of justice have a priority. His 
debts must first be paid, before he has any thing to give. 
But the demands of justice being complied with, his 
debts all satisfied, what he has, is absolutely his own, 
to do with as he pleases. No one has a right to com- 
plain of any disposition he may make of it. If he 
should give the whole to an individual, the least merito- 
rious in the world, others might think him unwise, but 
the gift would be good. The property passes lawfully 
from the owner, which is all that is requisite. It pass- 
es equally, when he gives it to charity. It is no longer 
his, and no one else can claim a right to have what the 
_ absolute owner has thus disposed of. The law of chari- 
table uses, is a law for the protection of the property 
which has so passed, not against the owner, not against 
any one having a right, but against those who have no 
pretence of right, who would be mere wrongdoers. Why 
is it not within the law which says “Thou shalt not steal,” 
or the law which commands not to covet any thing 
which is our neighbor’s? The great principle of the 
law of charitable uses, the “conservative” principle, as 
it is accurately termed by the Supreme Court of Penn- 
sylvania, is this—What the owner has given to charity, 
shall goto charity. The doctrine of Cy-pres, in the civil 
law, and in the law of England, has this strong founda- 
tion. The statute 17 E. 2, (A. D. 1324,) de terris 
templariorum, shows how deeply rooted the doctrine 
was, at an early day, more than two centuries and an 
half before the statute of 43 Elizabeth. The institution 
of the Knights Templars was dissolved. They had 
territorial possessions in England, given to them for 
purposes of charity. What should be done with them? 
The statute 17 E. 2, expressing the sentiment of all 
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England, gave them to another institution, to apply 
them to the same or similar charity. 

Here, within our sight, are two establishments of 
female benevolence—The Dorcas Society and another 
—who minister to the wants of the poor, from the con- 
tributions of the charitable, by furnishing work to 
such as are able to do it, and by supplying food and rai- 
ment and shelter, to the destitute and helpless. Every 
one commends their pious ministration, as an acceptable 
service, and would cheer them on their way, as with 
the warmth of charity in their hearts, they encounter 
the severity of the weather, and face the piercing wind 
of the wide avenue at this inclement season, to alleviate 
the sufferings of their needy fellow-creatures. It is pos- 
sible that the little stock entrusted to them, is under no 
protection of law—that the hand of the ruffan may 
seize it? Is there no parens patriz, no parental power 
in the District, to guard it even from violence, and 
secure its application according to the design of the con- 
tributors? And yet, nothing can be more indefinite or 
more uncertain, than to whom this mercy is to be ex- 
tended. No one individual can be said to have a right. 
The whole title is their poverty, the same description as 
in Mr. Girard’s Will, to be made out when they apply, 
to the satisfaction of those who take upon themselves 
the labour of distributing the alms of the charitable. 

A pious lady, it is stated, from her abundance, has 
lately given a lot of ground for the site of an Episcopal 
Church. There is no congregation yet, and it may be 
uncertain when there willbe. But of what consequence 
can it be to any one else, that there is uncertainty, or 
no present organized body, if the owner, whose it is to 
dispose of as seems good to herself, think fit, notwith- 
standing, so to appropriate her own? Is any one wrong- 
ed, or can any one pretend a right to impeach the gift? 

The doctrine of charity is a peculiar doctrine of the 
law, highly favored—a great social and moral doctrine 
—intimately connected with civilization. 

“These eleemosynary institutions, do not fill the 
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place which would otherwise be occupied by the govern- 
ment, but that which would otherwise remain vacant.** 
They are donations to education; donations which any 
government must be disposed rather to encourage than 
to discountenance.” Chief Justice Marshall, in the 
Dartmouth College case. 4 Wheat. 627. 

The funds were contributed there, before there was 
a charter, (631, 632, 634, 635,) but they were con- 
tributed for charity, and charity to whom? Doctor 
Wheelock and his associates could no more answer this 
question, than Mr. Girard could. They were for pur- 
poses of general charity or general education. To such 
purposes it is, therefore, that the remark of Chief Jus- 
tice Marshall applies. 

“Charities are so highly favoured in the law, that they 
have always received a more liberal construction than 
other gifts.” 2 Story on Equity, (2 ed.) 412, and the 
following pages. 

“Another principle equally well settled is, that if the 
bequest be for charity, it matters not how uncertain the 
persons or objects may be; or whether the persons who 
are to take are in esse or not; or whether the legatee 
be a corporation capable in law of taking or not; or 
whether the bequest can be carried into execution or 
not; in all these, and the like cases, the Court will sus- 
tain the legacy, and give it effect according to its own 
principles.” 2 Story on Equity, 415, and authorities 
there cited. 3 Peters, 484. 4 Wheat. App. 10. 7 
Verm. 289. 

Such a bequest is not void for any uncertainty as to 
persons or objects to whom they will be applied. 2 
Story, 422. Even if the particular mode fail, the 
charity will not be lost, 423; will be applied Cy-pres. 
424, 5, 6. 

“In our judgment, it would make no difference 
whether the Episcopal Church were a voluntary society 
or clothed with corporate powers; for in equity as to 
objects which the law cannot but recognize as useful and 
meritorious, the same reason would exist for relief in 
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the one case as the other. “Terrette v. Taylor, 9 Cranch, 
45,46. The language, “cannot but,” imports a judicial 
duty, founded upon law. What law is it? Not the 
statute of Elizabeth, but the “more general principles” 
mentioned in Beatty v. Kurtz, which will be referred 
to presently. 

“So (injunction will lie,) to prevent a voluntary 
religious association from being disturbed in their 
burial ground.” 2 Story, 206. Beatty v. Kurtz, 2 
Peters, 566, 584. 

“Beatty v. Kurtz, (2 Peters, 256,) did not turn upon 
the bill of rights of Maryland, nor the statute of Eliza- 
beth, relating to charitable uses, but rested upon more 
general principles, as is evident from what fell from the 
Court in The town of Pawlet v. Clark, (9 Cranch, 292, ) 
which was a dedication to religious uses; yet the Court 
said this was a novel doctrine in the common law.” 
Thompson J. in Cincinnati v. White. 6 Peters, 436, 437. 

What were these general principles, not depending 
upon the bill of rights of Maryland, nor the statute of 
Elizabeth, but derived from an earlier and higher 
source, and of such universal application as to be the 
ground of the judgment of this Court, in Town of Paw- 
let v. Clark, Beatty v. Kurtz, and Cincinnati v. White? 
They were the principles of the “common law,” of the 
civil law, and above all, of the revealed law—the settled 
principles of the law of pious or charitable uses. 

To the same effect, is a very powerful argument by 
Chancellor Williams, that there was a law before the 
Statute, however the question of Chancery jurisdiction 
might be. Burr’s executors v. Smith, 7 Verm. 290, 
and that Lord Eldon, in 2 Russ. 407, disclosed an opin- 
ion, that there was jurisdiction before the statute. In 
that opinion, he was supported by Lord Redesdale 
and Lord Lyndhurst. He is now supported also, by 
Sugden, Chancellor of Ireland, and is proved to be right 
by the records from the Record Commission. 

In accordance with these decisions, are the decisions 
in Massachusetts, Vermont, Connecticut, New York, 
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Ohio, Kentucky, New Jersey, North Carolina; and 
then, to say nothing more at present of the state deci- 
sions in Pennsylvania, there is the very learned and 
profound opinion of Judge Baldwin, in Magill v. Brown, 
in which the whole grounds of the law are searched to 
their very foundations. 

Put all these decisions together. They are rendered 
judicially and deliberately, and profess to exhibit the law 
of this Court, and it might almost be said of all Courts. 
They concur in maintaining and establishing, that there 
is a law, independently of the statute of Elizabeth—a 
law of pious or charitable uses. What is the law thus 
judicially declared and applied? It must be the com- 
mon law, or a law of paramount authority to the com- 
mon law. 

There is no case in this Court in which it has been 
denied, that such was the common law. How, indeed, 
could any one desire to strip the common law of its just 
due, and thus to dishonour it, as was well said by Sir 
Thomas Egerton and Sir Edward Coke, in Porter’s 
case? There is no denial in the case of The Baptist So- 
ciety v. Hart’s executors. The question there, was upon 
the jurisdiction of Chancery to give relief, in the exer- 
cise of its ordinary equity power, which might be neces- 
sary, because relief was sought by the charity. The 
charity here, asks no relief, but only that it may not be 
interfered with and destroyed. In the case of the 
Sailor’s Snug Harbor, 3 Peters, 137, Judge Johnson 
expressly affirms that the decision was limited to the 
question of jurisdiction. The courts in Maryland have 
given the decision a much larger construction; and fol- 
low it to the whole length they understand it to go— 
that is to say, that the law of charitable uses rests upon 

_the statute of Elizabeth, and does not exist where that 
statute is notin force. Thus interpreted, there would be 
very great difficulty in reconciling The Baptist Society 
v. Hart’s executors, with the other cases decided in this 
Court, which have just been referred to. 

Even with the limited construction of it given by 
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Judge Johnson, still it is respectfully submitted, that 
the right being recognized in the several cases before 
mentioned, there would be a right without a remedy. 
This Court have said in the other cases quoted, that 
they will give relief and will afford protection. 

But suppose those who have the right, to be in pos- 
session, according to law, will Chancery lend its aid to 
take the property from them and destroy the charity. 
How does such a power result from the want of power 
to give relief and protection? When Lord Loughbo- 
rough suggested the doubt whether before the statute of 
Elizabeth, the Chancellor in the exercise of his ordinary 
jurisdiction in Equity, took cognizance of informations 
by the Attorney General, he certainly did not mean to 
be understood that Chancery would set aside the chari- 
table use. On the contrary, he adds “but they made 
out the case as well as they could at law,” Chancery, 
we are to understand, not interfering: and he refers to 
Porter’s case, upon a devise before the statute of Wills, 
and before the statute of uses, and decided before that 
Statute. This is precisely the case here. The charity 
asks no aid from Chancery—it needs no aid. It has no 
occasion to call upon a Court of law, and there make 
out its case “as well as it can.” How is it possible, then, 
that Lord Loughborough’s doubt, 1f it were ever so well 
founded—could lead to the conclusion, that because 
Chancery can give no aid, therefore it will destroy? 
That is not his conclusion, nor is it a just and reason- 
able conclusion. Still less, is it compatible with the fa- 
vour and indulgence universally admitted to be due to 
pious or charitable uses, and no where more strongly 
asserted than in the opinions of this Court, to which 
reference has just been made. 

The answer to the enquiry, then, is, that the Colo- 
nists of Pennsylvania brought with them the law of 
England—the whole law, equity included, as it was at 
the time when Mr. Penn got his charter, which was 
more than four score years after the statute of 43 Eliz- 
abeth. They did not bring with them a Royal preroga- 
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tive. Does it follow that they did not bring with them 
the Jaw? They did not bring with them a Lord Chan- 
cellor, nor a Court of Chancery. Yet they confessedly 
brought with them the whole body of Equity as estab- 
lished in England. Equity is part of the law of Eng- 
land. Equity is part of the law of Pennsylvania. The 
only difference is, that in the former, it is adminis- 
tered by distinct tribunals—in the latter, by the same. 
Those who believe that a Court of Equity is essential 
to a complete judiciary system, must of course agree 
that Equity is essential to a complete system of juris- 
prudence. They may suppose that it is best adminis- 
tered by peculiar tribunals, but they will admit that the 
tribunal can better be dispensed with, than the principles 
of equity themselves. When we speak of courts of law, 
or common law courts, we do not mean that the whole 
law of England is administered by them. The whole 
law is administered by all the tribunals of the country, 
and what we call the law of a court, is so because it is 
part of the law of England. Equity principles, have 
always been in force in Pennsylvania. Equity treatises 
and equity decisions in England, have the like authority 
as common law treatises and decisions in her courts. 
When British reports since the 4th July, 1776, were 
some years ago excluded by act of the Legislature, the 
exclusion extended to both; and when the act was re- 
pealed, the admission again was equally of both. The 
power of equity, too, is the same in Pennsylvania as in 
England. The law (technically so called, ) yields to it. 
The equitable right prevails. These are points settled 
in Pennsylvania, and sanctioned by her Constitution. 
When, therefore, we would enquire, what was the law 
brought from England by our ancestors, we necessarily 
enquire what was the equity of England. Whatever 
rights were there upheld, upon equitable grounds, were 
rights in Pennsylvania, no matter by what tribunal, or 
in what form of proceeding it was that they were so up- 
held. If they were respected and enforced in England, 
they were respected in Pennsylvania, to the same extent. 
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The doctrines of equity, as to charitable uses, at the 
close of the seventeenth century, no one doubts to have 
protected all charitable uses, as donations to “fill a 
place which would otherwise be vacant,”’—as highly 
favoured in the law, which being “for charity, it mat- 
ters not how uncertain the persons or objects may be,” 
“as objects which the laws cannot but recognize as 
useful and meritorious,” and as to which therefore it 
makes no difference in equity, whether it “were a vol- 
untary society or clothed with corporate powers,” as 
resting “upon more general principles,” than the bill of 
rights of Maryland or the statute 43d Elizabeth, and 
“not a novel doctrine in the common law.” These are 
all quotations from Judges of this Court, and if such 
was the equity of England, and such its value and indis- 
pensable necessity in a civilized community, and that 
too, not upon any peculiar opinions of the forum, but 
upon the broadest grounds of general law, and christian 
duty, and christian inclination; how could it be that an 
offset from the English stock had left it behind? There 
would have been a vacuum, according to Chief Justice 
Marshall, which christian civilization abhors, as much 
as nature does. 

Chief Justice Gibson speaks of it, as part of our 
own common law,” and so it is. 

We are in the actual possession and enjoyment in 
Pennsylvania of two great rights—unlimited liberty of 
conscience—and the law of charitable uses. Prac- 
tically, it will be seen, they always existed, and they 
were of right. How well they were understood, and 
how much they were valued, is proved by the fact, that 
the first care of the people of Pennsylvania, when they 
acquired the power to do so, was to give them final se- 
curity and establishment. The instant that independ- 
ence was declared, they were placed under the guar- 
anty of the fundamental law, among the rights reserved 
by the people. The convention assembled on the 15th 
July, 1776, and finished their work on the 28th Septem- 
ber following. The second article of the bill of rights 
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provides for liberty of conscience. “That all men have 
a natural and unalienable right to worship Almighty 
God according to the dictates of their own consciences 
and understanding.” The 45th article of the frame of 
government is as follows: ‘And all religious societies 
or bodies of men, heretofore united or incorporated for 
the advancement of religion or learning, or for other 
pious and charitable purposes, shall be encouraged and 
protected in the enjoyment of the privileges, immunities 
and estates, which they were accustomed to enjoy, or 
could of right have enjoyed under the laws and former 
constitution of this State.” 

Let us pause at this point fora moment. The people 
of Pennsylvania were passing from a Colonial state, to 
independent sovereignty. They looked back upon the 
past, with a quick recollection of what they had cher- 
ished, and what they had struggled for—and to the 
future, for its full enjoyment and protection. Besides, 
then, the solemn assertion of a great principle, forever 
to remain inviolate, there is an assertion also of a fact. 
What is it? That theretofore, throughout the history 
of Pennsylvania, bodies of men, umted, that is asso- 
ciated, without charter, for the advancement of religion 
or learning, or for other pious and charitable purposes, 
had been “accustomed” to enjoy, privileges immunities 
and estates. So, had corporate bodies. It further says, 
not merely that they shall be protected, but that they 
shall be encouraged, and places them above the powers 
of ordinary legislation. No law could be passed to take 
away or abridge their rights. Here, then, is proof of 
actual possession of the law of charitable uses, in its 
full scope. There is an acknowledgment incontrovertible 
and conclusive, of the legal existence of charitable uses, 
in all time past. 

But in operative power, this clause of the constitu- 
tion is far superior to the Statute of Elizabeth. It is 
of higher authority, as a constitutional law, and not an 
act of ordinary legislation, subject to be altered or re- 
pealed by a future Legislature. It is a restraint upon 
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the Legislature—the reservation of a right of the peo- 
ple, not to be entrusted to the powers of government— 
a positive, final and absolute establishment of a high 
and sacred principle, as part of the unchangeable code, 
exactly the same as in the Civil Law, in the Equity of 
England, and in all the decisions of this Court which 
have been referred to—an universal principle, growing 
out of the duties and privileges of individuals, as well as 
the indispensable wants of society—the principle, 
namely, that the motive of the gift, and the purpose it 
is to be applied to, distinguish it from all the other ap- 
propriations of property, and entitle it to peculiar favour 
and protection. The Statute 43d Elizabeth professes 
no such intention, and in terms, neither declares nor 
makes nor enlarges nor alters the law. It only provides 
some new machinery, partly inquisitorial, and partly 
judicial, in aid of existing jurisdictions, with an appeal 
to the Chancery. The only influence it could have upon 
the law was an indirect one, from its acknowledgment 
of charitable uses. Even in this respect, the Constitu- 
tion is much stronger. 

In Beatty v. Kurtz, 2 Peters 583, this Court say, 
“The bill of rights of Maryland gives validity, &c. To 
this extent, at least, it recognizes the doctrines of the 
Statute of Elizabeth for charitable uses.” But the Con- 
stitution of Pennsylvania, as has been seen, recognizes 
the whole doctrines of the Statute of Elizabeth, that is, 
the whole doctrines as they have existed since that 
Statute, whether derived from it or not. There is no 
exception whatever. It embraces the whole doctrine of 
the Statute of Elizabeth, and with the aid of the reser- 
vation of religious freedom in the bill of rights, even 
more. There is no charity in the Statute, nor no charity 
analogous to those in the Statute, not comprehended in 
the description of the Constitution. There is no charity 
recognized in any ancient Statute or decision, none that 
has ever been established in Chancery that is not em- 
braced by it. The learned Chief Justice of Pennsyl- 
vania, indeed, has expressed an opinion, upon very good 
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grounds, that the Courts of that State would go further 
than the Chancery of England, and establish such a 
charity as was refused to be supported in Morrice v. 
The Bishop of Durham. 9 Ves. jun., 399. See Wit- 
man v. Lex, 17 Serg. & R. 93. 

But still further—how are the words of the Consti- 
tution to be interpreted? They are to be understood, 
according to a settled rule of construction, in their ap- 
propriate legal sense. The Constitution says that bodies 
of men united for the advancement of religion or learn- 
ing, or “for other pious and charitable purposes,” shall 
be encouraged and protected. The advancement of 
religion and learning is a charitable use by the Law of 
England, and it is a pious use, by the civil law. What 
are the other “pious and charitable purposes?” They 
must be all others, for there is no exception or reserva- 
tion. Whither are we to resort for the meaning of these 
words, to the Law of England or to the Civil law, or 
shall we say they include all gifts of which the end and 
purpose is charity, in its ordinary acceptation? The 
answer will be the same. The Law of England and the 
Civil law, agree in defining a charitable use by its end or 
purpose, which is charity. The article in the Constitu- 
tion is as comprehensive as either, and has no other 
limitation than they have. Its scope is the same. It 
describes the charity only by its end or purpose, what 
Domat calls the “work,” without regard to any other 
circumstance in the case. All other circumstances are 
immaterial. The charity, is what is to be encouraged 
and protected, and however insufficient the means may 
seem to be, the Constitution supplies all defects. To 
give it support, to except it from all Statutes of Mort- 
main, the Constitution is more efficacious than the Stat- 
ute of Elizabeth, and as full, as if it had embodied in 
terms the whole quotation already made from 2 Story 
on Equity, 415. It is a complete Statute of charitable 
uses, to all intents and purposes. The great principle it 
announces is, that what is given to charity, shall be ap- 
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plied to charity—that charity shall not fail. The whole 
Statute of charitable uses is adopted, and more. 

Weare not to suppose that this part of the Constitu- 
tion was made ignorantly, or without sufficient consid- 
eration. Such a supposition is inconsistent with the 
respect due to all legislative acts, and especially to the 
framing of a fundamental law. But it claims no such 
indulgence. In the clause itself there is evidence of a 
full knowledge of the subject, and an accuracy, as well 
as fullness in the language, which cannot be surpassed. 
The truth undoubtedly is, that it was better understood 
at that time than at any time since, because it had long 
engaged men’s feelings and thoughts, and been in some 
degree, matter of contest and struggle. The first exer- 
cise of the newly acquired power of self government, 
was employed in placing it upon a secure and un- 
changeable footing. When it had thus been put at rest, 
it remained at rest, until, after fifty years, it was sud- 
denly aroused by the decision of the Baptist Society v. 
Hart’s Executors, and Pennsylvania was called upon to 
vindicate her title to a law never before questioned. 
The monuments of its existence were to be seen in every 
direction, and of every age, from the Swedes church and 
burial ground in 1677, to the Wills Hospital in 1831. 
Most of our institutions, too, the best of them included, 
began in voluntary associations, and so subsisted for a 
longer or shorter time maintained by charitable contri- 
butions. Such was the Philadelphia Library, of the 
early history of which so interesting an account is 
given by Dr. Franklin in his autobiography—the Penn- 
sylvania Hospital, the Quaker school, and hundreds of 
others. 

This law of charitable uses was known as a fact, a 
common public, unquestioned fact, like the air we 
breathe. And it was so known in our legislation. The 
Act of the 6th April, 1791, is entitled ““An Act to confer 
on certain associations of citizens of this Commonwealth 
the powers and immunities of corporations, or bodies 
politic in law.” The enactment is as follows: “When 
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any number of persons, citizens of this Commonwealth, 
are associated, or mean to associate, for any literary, 
charitable, or for any religious purpose.” Here, it is 
plainly assumed, that there are such associations, and 
that they are lawful, the law being assumed as a fact. 
Further, here is a description of the purposes for which 
they are associated. These purposes, are arranged as 
in the Constitution of 1776, with what may seem to be 
redundant caution and detail, for reasons which it would 
be anticipating, to dwell upon now. Among them, we 
have the word “charitable.” What is the meaning of 
the word? The Act, like the Constitution, gives no def- 
inition, and makes no particular reference, but uses it 
as a word of established and known signification. 
Where, then, are we to look for the meaning of this im- 
portant word? The answer is, to the general law of 
charitable uses, comprehending charity in its broadest 
sense. 


Before going back a little upon the history of Penn- 
sylvania, to elucidate still further her law, to show with 
how much intelligence it was made, especially to exhibit 
the reason of the anxious and almost superfluous 
caution exhibited in the Constitution and in the Act of 
1791, just now alluded to, it is proper to remind the 
court of a leading fact, a key to many things, if not to 
every thing, in the law of charitable uses. 

Every charitable use, is, correctly speaking, a reli- 
gious use. Charity is religion in action—the fruit of 
religion—a duty enjoined by religion, and an inclination 
cultivated by religion. From the same source, however, 
there flow two streams, which may be distinguished. 
The one, for the services of religion, the other for 
all other kinds of charity. ~This distinction is to be 
traced in the civil law, as it is in the law of England, 
being a further proof of the identity of these two sys- 
tems. “Legacies to pious uses are those legacies that 
are destined to some work of charity, whether they re- 
late to spiritual or temporal concerns.” Domat, book 4 
§ 7. And certainly charity, that is, helping the poor in 
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any way, in their necessities, is a pious use of property, 
a religious use, and a commanded duty of religion. 

“Pure religion and undefiled before God and the 
Father is this; to visit the fatherless and the widow in 
their affliction, and to keep himself unspotted from the 
world.” “Sell all that thou hast and distribute wnto 
the poor.” 

Now the fact referred to, is this—that all the contro- 
versies in England, and all the difficulties in Pennsylva- 
nia, have been about uses in the more restricted sense 
religious. About other charities, there has never been 
any controversy at all. All Christian sects and denom- 
inations, however they may have differed on questions 
of doctrine or discipline, have concurred in acknowledg- 
ing the law of charity. In this respect, here and in Eng- 
land, they have been of one mind. When a gift was to 
be applied to the propagation of any particular system 
of dogmatic theology, or to the support and extension 
of any particular plan of church government, then, and 
then only it was, that they divided, according to their 
respective views, rising, in some instances, to fierce 
denunciations of heresy, schism and superstition. To 
feed the hungry, to clothe the naked, to provide for the 
instruction of the ignorant poor, and the like—in every 
stage of religious dispute, these have been admitted by 
all to be a meritorious and acceptable service. This 
stream has never been ruffled by human passion, at least 
intentionally, even when the other was agitated to its 
lowest depths. 

John Wiclif began his work, as already stated, in the 
middle of the fourteenth century. He was a young 
man, not more than thirty-two years of age, distin- 
guished at Oxford for his learning and eloquence. So 
powerfully did he impress his opinions in England, that 
some have asserted that they were adopted by more than 
half the people. If he had lived a little longer, he would 
probably have received the crown of martyrdom. He 
died of palsy, in the time of divine service, in his parish. 
His followers suffered persecution, and many of them 
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perished at the stake, making, it is said, an almost un- 
interrupted succession of martyrs to their faith, down 
to the time of the accession of H. VIII. Thus, the 
ground was prepared, and thus, perhaps, it was, that the 
reformation when it came, made such rapid progress in 
England. It is due, in justice to that great event, to 
trace its connection with the work of Wiclif, (styled 
The Morning Star of the Reformation, ) and the con- 
tinued influence of his opinions, because it is thus re- 
lieved from the reproach some have sought to cast upon 
it, of being the offspring of vicious human passions. 
The origin, was in a pure desire to reform the Church, 
and free it from corruptions, for which thoughtful and 
pious people have been labouring and sacrificing their 
lives for more than a century and an half. 

The separation from Rome was finished by the King’s 
divorce, in 1534. The bull of Paul 3d, which conclu- 
sively settled the matter, was in 1538, but the authority 
of the Pope had been renounced by statute 25 H. 8, c. 
20. The King’s supremacy was then finally established. 
This was the time of universal indulgence to rapacity. 
The monasteries were dissolved. The estates of the 
Church were seized upon, and given to favourites, who 
became founders of wealthy families, of which one 
instance is especially signalized by Mr. Burke, in his 
“Letter to a noble Lord,” where he has embalmed with 
his fragrant rhetoric the “low, fat, Bedford level.” It 
may be true, as is alleged, that the religious houses had 
got into their hands too large a portion of the lands of 
the kingdom. Whether there was any public gain, in 
taking from them their estates to aggrandize individ- 
uals and families, is a different question, especially when 
we consider that it may have contributed to create that 
extraordinary contrast of wealth and poverty which is 
so marked a feature in the present condition of England. 
Be that as it may, Henry’s financial condition was not 
improved. He established the Court of Augmentations, 
which in looking for what belonged to the King, or 
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might be taken by him, had occasion to examine what 
belonged to charity. 

Amidst all this din of strife about religion, the voice 
of charity to the poor, and for the advancement of 
learning, was not suppressed, nor its claims discounte- 
nanced. Thomas Cromwell, Lord Vicegerent, gave 
various directions to the clergy, among which we find 
that non-residents, on preferments worth twenty 
pounds, were to give one fortieth of their stipend to the 
poor of the parish—incumbents of one hundred pounds 
a year, were to keep a scholar at the University, and so 
on for every hundred pounds. 

In the dissolution of the monasteries, besides the 
members ejected, the poor who had been fed by them, 
were left destitute. In the time of Edward 6th, about 
1553, establishments were formed for relief of the poor, 
which continue to the present day. One of them, 
Christ’s Hospital, was assigned, like Mr. Girard’s char- 
ity, to the education of Orphans. In 1572, in the time 
of Elizabeth, a general provision was made for the re- 
lief and support of the poor. And finally, we have the 
poor law, 43 Elizabeth, c. 2, made necessary according 
to Blackst. (1 Com. 360,) by what had occurred in the 
previous reigns. The Universities were incorporated in 
ESN 

The end of the great struggle was—to establish the 
King’s supremacy—to establish the Church of England, 
her doctrines and ritual. The Roman Catholic religion 
thus became a superstition. Before the reformation all 
but the Roman Catholics were superstitious. The 
followers of Wiclif had been punished with death, as 
heretics, because they thought it required to be reform- 
ed. And yet, in the progress of the conflict, as late as 
the 3lst H. VIII. c. 4., the six articles were established, 
containing all the leading doctrines of the Roman 
Catholic Church, which now distinguish it from the 
Church of England, under cruel penalties, for some of 
death, and for others of perpetual imprisonment. Noth- 
ing seemed at that time to separate the two Churches, 
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but the question of supremacy. This was the very crisis 
of the reformation. For a moment, it would seem to 
have been doubtful, whether it would go forward or go 
back. It went forward; and finally, the six articles 
ceased to be the doctrine of the Church of England, and 
became superstitious. 


During this conflict, the statute of 23 H. VIII., was 
passed. That statute was only against superstitious 
uses, meaning exactly uses for a false religion. What 
uses were superstitious? All but the religion of the 
established church, whose doctrines, as has been seen, 
underwent great changes. What those doctrines were 
at the date of this statute, it is not necessary to enquire. 
Eight years afterwards, they were the six articles, 
which reprobated every distinctive doctrine now held by 
the Church of England. These articles were after- 
wards discarded. With the brief interval of the reign 
of Mary, the reformation was completed, in many if not 
most points as Wiclif had projected it, and the Church 
of England placed upon the foundations where she has 
since stood. 

The result of this very brief reference to the history 
of England, is that the disputes were about religion, and 
what may be called religious or spiritual uses—or more 
accurately, superstitious uses. Every religion as before 
remarked, not the religion of the established church— 
where there is an establishment—is a superstition, ex- 
cept so far as it is allowed by statute. 

But these disputes never touched other charitable 
uses. They were not superstitious—they could not be 
superstitious—they were not at any period, nor in any 
case, ever deemed to be superstitious. They stood upon 
their ancient foundations. The supremacy of the Pope, 
or the supremacy of the King, did not alter their char- 
acter, nor lessen their estimation. The doctrines of the 
Church of Rome, and the doctrines of the Church of 
England, equally acknowledged their merit and their 
claim to support, and whether one prevailed or the 
other, the law of both as to such charitable uses, would 
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be the same. They stood after the reformation, as they 
stood before the reformation, not affected in law by the 
shocks of the mighty conflict. By the destruction of 
the monasteries, and the seizure of property devoted to 
the purposes of religion, many persons were reduced to 
poverty, and the poor suffered by the loss of the pro- 
vision they had been accustomed to receive from the re- 
ligious houses. But this was the consequence of the 
war about religion. It was incidental only, and did not 
alter the law of charitable uses. There was a new law 
as to religious uses, but as to other charitable uses, the 
old law remained. How could it be otherwise? All 
acknowledged the revealed law, which is a law of 
charity. 

Of the twenty-one charities enumerated in the pre- 
amble of the statute 43 Elizabeth, there is but one that 
is for a religious use, and that is only for the repair of 
churches. Judge Baldwin has collected from the stat- 
utes and decisions, before the statute of Elizabeth, 
forty-six, (including those enumerated in that statute, ) 
of which, nine are for religious uses, and thirty-seven 
for other charitable uses. Magill v. Brown, 55, 56, 57, 
in note. All these existed, under the authority of law, 
before the statute was made. There was no new law. 
It was the old law, unchanged. How could it be other- 
wise? All, as just stated, acknowledged the revealed 
law, which is a law of charity. But the great storm 
which had passed over the kingdom was ended, after 
lasting almostacentury. Thoughits fury had not been 
directed against charitable uses, yet they had felt the 
effects of the convulsion. The statute of 43 Elizabeth 
was to search for them in the wreck, and as far as 
possible, recover and save them. A similar inquisition 
as to religious uses, that is, as to property devoted to 
the church, was not expedient, to say the least of it, for 
it would have necessarily opened enquiries about the 
tenures of those who had got possession of property of 
the church, and caused a new and perhaps mischievous 
agitation. A title originating in wrong, especially in 
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public wrong, however manifest and flagrant the orig- 
inal wrong may be, may yet become a part of the status 
of a nation, and so connected with the public tranquillity 
and order, as that it cannot be safely disturbed. The 
enquiry is expressly prohibited by a proviso in the stat- 
ute, of the most studiously comprehensive character— 
“lands, &c., assured, conveyed, granted, or come unto, 
the Queen’s Majesty, to the late king Henry VIII., king 
Edward VI., or queen Mary, by act of parliament, sur- 
render, exchange, relinquishment, escheat, attainder, 
conveyance, or otherwise.” These were the lands of the 
church and religious houses. Without venturing to ex- 
press any opinion, or offer any suggestion as to the right 
or the wrong of what had been done, the clear fact is, 
that this famous statute, gives no extraordinary powers, 
and no new machinery in aid of religious uses, but it 
does give both in aid of other charitable uses. The form- 
er, it leaves to their accustomed jurisdiction. As to 
the latter, it is ancillary to the common law. It leaves 
both, as to right, upon their ancient footing. There is 
no statute or decision to the contrary. Indeed, as to 
religious uses, no argument in their favour, no analogy, 
can be derived from the statute. If they had not a posi- 
tion before, defined and established by law, they could 
never have gained one from the language of this statute. 
The whole doctrine of equity, therefore, as to religious 
uses, must be founded upon the ancient law, and so is it, 
as to other charitable uses. 

Both descriptions of charity thus rest upon the ancient 
common law, and it may be added more. The canon 
law is part of the law of England. All canons, consti- 
tutions and synodals provincial are continued by 25 H. 
VIII. c. 19, and 2 Elizabeth, c. 1., until reviewed, which 
has never been done. They are, therefore, still in force. 

The question of jurisdiction, would in truth be a great 
question of conscience, upon which one would think 
there could be no difference of opinion. He who has 
given to charity, as already intimated, has finally parted 
with his own, according to the dictates of his own con- 
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science. Shall anyone else be allowed to seize upon it? 
He can have no right. If he claim from under the 
donor, he claims against his will. This was and is a most 
serious question in England. The answer has been, the 
whole law of charity shall be fulfilled. Hence, the doc- 
trine of Cy-pres, the same in principle as in the civil law, 
but extended it may be to some cases, from the peculiar 
nature of the establishment, which are not so obviously 
within the principle, and which in Pennsylvania cannot 
exist. Hence, the law of England is, and as far as can 
be traced, always has been, that every charity shall be 
fulfilled, except as excepted by the 19 Geo. 2. Morrice 
v. The Bishop of Durham, is no exception. All that 
was there decided was, that the legacy was not a chari- 
table legacy. Thus every man’s conscience was made 
easy by the assurance that what he gave to charity 
should go to charity. 

In Pennsylvania, the distinction which has been ad- 
verted to could not have arisen. There was no estab- 
lishment of religion by law of the Province. There was 
universal liberty of conscience. As a matter of fact, 
property was held for religious uses. 

The Swedes had their Lutheran church and burial 
ground—the Quakers, their places of worship and 
burial—the Presbyterians as early as 1704, if not 
sooner—the Roman Catholics not later than 1733. The 
Jews, too, were not hindered in their own devotion. 
They have long had one, and now have two synagogues 
in the City of Philadelphia. By the law of England, 
before the Statute of toleration, these were all supersti- 
tious. After that Statute, two of them continued to be 
so. Yet, the people were of every religious denomina- 
tion, and lived together in peace, acknowledging the 
right of every one to worship according to the dictates 
of his own conscience, and to be protected and secured 
in the enjoyment of his right. What they desired was, 
that the property held for these religious uses should be 
placed under the protection of law. They passed Acts 
of Assembly for the purpose. The crown refused its 
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assent. Finally, however, they obtained the Act of 
1730, a limited Act, which for want of a full under- 
standing of its history has proved a stumbling block to 
enquirers. Now, that by the researches of my col- 
league, its whole history has been exhibited, (which it is 
quite superfluous to repeat) it appears that it was not 
what our ancestors desired and sought for, but it was 
all they could get. It is confined to “religious societies 
professing the Protestant religion.” In 1733-4 Gover- 
nor Gordon informed the Council that a Roman Cath- 
olic chapel was erected in Walnut Street, where mass 
was openly celebrated contrary to the laws of England. 
Nothing was done. The chapel continued until quite 
recently, when it was replaced by a new and better 
building. : 

What was needed and sought for, was protection to 
property of religious societies, as extensive as the relig- 
ious freedom they actually enjoyed, and which they be- 
lieved to be secured to them by the charter of privileges 
and the law respecting liberty of conscience. This was 
what was denied, and Governor Gordon would have 
witheld. 

But for other charitable uses, as distinguished from 
religious uses, they needed no assent of the Crown. 
That, was the law of England, the common law of Eng- 
land, which no Statute has altered or taken away. It 
was their birth right which they brought with them. 
Such uses stood upon the same footing here as in Eng- 
land, where they had never been questioned, even in the 
fiercest rage of religious controversy. 

Such was the state of things, when the revolution re- 
lieved Pennsylvania from the submission of her laws to 
the Crown, and enabled her to legislate for herself. The 
recollection of the struggle was still fresh—men were 
living who had taken part in it—and they seized upon 
the occasion, at once, to place the sanction of Constitu- 
tional enactment upon what had always in fact existed. 
The forty-sixth article recognized the whole doctrine of 
charitable uses. It extended the comprehension of 
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religious uses. And it did so, not by making a law only, 
but by relation to the beginning of the Province, declar- 
ing in effect what had always been the law. From that 
time, therefore, there is the highest authority, alto- 
gether incontrovertible, for all charitable uses, and for 
religious uses, without discrimination or modification. 
So that from the period just mentioned, there never 
could be a question what the law of Pennsylvania was, 
and from the beginning had been. Whatever the law 
of charitable uses could effect in England, it did effect 
in Pennsylvania, substituting, however, as to religious 
uses, for an established Church and the Statutes of 
conformity, universal religious freedom. Under this 
Constitution, Mr. Girard came into Pennsylvania. 

That the resistance, at any period of our history, was 
to religious uses, only, is evidenced by an historical 
fact, which has appeared in the case. The Swedes 
Church and Christ Church, and other Churches did not 
obtain charters until the year 1765. The school house 
in Fourth street, got a charter as early as 1700. The 
same thing is evidenced also by the Act of 1730, which 
speaks only of “religious societies.” 

What then did the law of charitable uses effect in 
England, going only upon conceded ground? 

1. At Common Law such uses are good, and will be 
enforced as far as Common Law remedies will go. Por- 
ter’s case. 1 Rep., 22. (34 & 35 Elizabeth.) Martin- 
dale v. Martin Croke, El., 288. (34 & 35 Elizabeth. ) 
The same case is reported more fully, by the name of 
Gibbons v. Maltyard and Martin, Poph., 6, from which 
it appears that the land was recovered in ejectment by 
the heir of the Executor of the devisor for the purpose 
of executing the trust. In this case too, there is a very 
clear statement of the distinction between religious uses 
and other charitable uses, showing that there had been 
no difficulty about the latter, and no change of the law. 
“Tt was, after often argument, agreed by all the Court, 
that the first exception was to no purpose, for they con- 
ceived that this Statute (23 H. VIII) was to be taken 
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to extend only to the uses which tend to superstition, as 
might be collected as well by the words of it in the very 
body of the Act at the beginning, as by the time in 
which it was made, for at this time they began to have 
respect to the ruin of the authority of the Pope, and to 
the dissolution of the Abbeys, Chantries and the like.” 

2. That there is no power at Common Law, to take 
the estate from trustees who do execute the trust. This 
is a necessary conclusion from the former position, and 
the cases just cited. If they no not execute the trust, 
there may not be a perfect remedy at Common Law, 
but from respect to the nature of the uses, all the Com- 
mon Law remedies that are practicable will be applied. 

3. That corporations are capable of taking for chari- 
table uses, though otherwise liable to the Statutes of 
Mortmain, the charitable use saving from their opera- 
tion. In Griffith Flood’s case, Hob. 136 (a devise to a 
corporation prohibited by statute of Mortmain, was yet 
good as a limitation or appointment to a charitable use, 
whether made before or after the statute 43 Elizabeth. 
So in Collisom’s case. Hob. 136. So too in Pennsyl- 
vania, charitable uses are saved from the statutes of 
Mortmain. Report of the Judges, 3 Bin. 626. “The 
statutes of Mortmain have been extended to this state, 
only so far as they prohibit dedications of property to 
superstitious uses, and grants to corporations without 
statutory license.” Gibson, C. J., Methodist Church v. 
Remington, 1 Watts, 224. 

And this respect for charitable appropriations, is not 
peculiar to England and to Pennsylvania, but seems to 
be every where acknowledged, as if it were an universal 
law, to be presumed unless the contrary appear. With- 
out referring again to the several opinions of this Court, 
there is another kind of authority to the same effect. 
Congress by an act of the 5th February, 1829, after the 
decision of this Court in the Baptist Society v. Hart’s 
executors, released a lien on the United States upon 
certain lands in Anne Arundel county in the State of 
Maryland, to the trustees of Mount Zion meeting house 
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in that county and State, to the said trustees and their 
successors im office, in perpetuity, for the benefit of the 
religious society owning said meeting house.” 

And what is to be said of the Smithsonian legacy, a 
legacy of large amount, bequeathed to the United States 
for general purposes of education, and recovered by the 
United States from the Executors by a decree in Chan- 
cery? How it is to be carried into effect is not now the 
question. It has been adjudicated to the United States 
and the United States have received it, as trustees for a 
charitable use of the most indefinite description, of the 
same kind, be it remarked, as the bequest of Mr. Girard 
to the City of Philadelphia. Surely no one will suggest 
a thing so dishonourable and degrading, as that the 
United States are to keep the money and repudiate the 
trust. By what law, then, is it, that such a legacy was 
recovered, and by what law are its conscientious duties 
defined? The United States may not be amenable to 
compulsory process of law, but in foro conscientie, 
their obligations are the same as of an individual, and 
they have no more moral power to violate a trust they 
have undertaken. What is the law of that charitable 
use? 

4. That before the statute of Elizabeth, Chancery 
had jurisdiction, in the exercise of its general equity 
powers, over charities not more indefinite than the 
present one, or where there was a trustee. 

5. That whether they had or not, the Jaw of the 43 
Elizabeth, or the law that has grown out of it, or under 
it, is, and always has been the law of Pennsylvania: 
and that the Courts of Pennsylvania have power in the 
language of the Constitution of 1776, “to encourage and 
protect all pious and charitable uses.” 

One word more on this point, not only because it is 
conclusive in itself, but because it is due to the respect 
in which the Constitutional legislation of a State ought 
always to be held. Inthe case of The Society for prop- 
agating the Gospel, v. The Town of Pawlett, 4 Peters 
502, the learned Judge who delivered the opinion of the 
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Court, (Story J.) speaking of the Society for propagat- 
ing the Gospel, says, “This is a plain recognition by the 
Crown, of the existence of the corporation, and of its 
capacity to take. It would confer the power to take the 
lands, even if it had not previously existed.” The 
recognition there, was only that in the Royal charter to 
the town of Pawlett, the Society was named as one of 
the grantees. The power to grant charters, and to 
give capacity, in Pennsylvania, is in the Legislature. 
The two Acts of the Legislature, of the 24th March, 
1832, and 4th April, 1832, are a plain and full recog- 
nition of the existence of the corporation of the City of 
Philadelphia, of its capacity to take and to hold under 
the Will, and of its capacity to execute the trusts. Why 
then, would it not “confer the power, even if it had not 
previously existed?” Why is it not what Chief Justice 
Gibson calls a “Statutory License?” The recognition 
by the Crown, derives its effect only from the fact that 
the Crown had the power to charter. The power of the 
Legislature to grant a charter, and give capacity, is as 
full as the power of the Crown was in the instance 
referred to. The recognition by the one must be at 
least as efficacious as the other. 

Upon this ground alone, independently of all others, 
respectfully submitted that the case of the respond- 
ents was beyond controversy, if it was to be decided by 
the law of Pennsylvania. 

There remain two objections. 

1. The exclusion clause in the Will. 

2. The alleged want of capacity of the City to take 
and execute the trust. 

1. The scruple implied in this objection, if sincerely 
entertained, is entitled to great respect. The Constitu- 
tion and laws of Pennsylvania respect it accordingly. 
No man can be compelled to yield it, nor forced into 
any association or relation, which he deems to be either 
superstitious or irreligious. The single reference he 
has to make is to his own conscience, or if he decline 
that, to his own will, and there all enquiry terminates. 
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But it is equally true, that he has no right to judge or 
decide for, or impose it upon others. The liberty is 
equal to all, and while the community disclaims all au- 
thority for itself, it denies, of course, to individuals the 
right of control over each other. If a legacy were be- 
queathed to a man, or a trust devolved upon him, which 
his conscience told him he ought not to accept, he would 
be bound to decline it. In declining an advantage to 
himself, he would manifest his sincerity, so that no one 
would doubt it. But if another should accept the legacy 
or trust, he would have no right to question that other’s 
freedom of judgment: And if in so doing, he should 
seek to get an advantage to himself, it is quite clear that 
his own sincerity would unavoidably be exposed to very 
grave suspicion. 

The scruple, it must be remarked, as an objection, is 
of very recent origin. The late Bishop White, it is true, 
did soon after the probate of the Will, entertain and ex- 
press the opinion, that an institution upon the plan pro- 
jected by Mr. Girard, especially in the particular now 
in question, would not be a public benefit. Considering 
his purity of character, his great abilities and learning, 
and his exemplary walk through a long life, considering 
too, his experience, the soundness of his judgment, and 
the almost filial reverence every where felt toward him, 
no one had the power to make so strong an impression 
upon the public mind. That opinion, upon a better 
understanding of the bearing and interpretation of the 
Will, he afterwards modified, if he did not entirely give 
up. But this excellent man, in giving his advice, which 
his patriarchal character authorized him to offer, ex- 
pressed no opinion that the clause under consideration 
made the devise illegal. Nor did any one else. The 
complainants themselves, and their learned counsel, had 
no such thought as that this was a point in their case. In 
their pleadings, it is no where mentioned. At the hear- 
ing in the Circuit Court, in April, 1841, almost ten 
years after the probate of the Will, it was faintly hinted 
at, for the first time, in the brief conversation at the bar. 
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Now, all other grounds failing, it is the last resort, and 
the prominent point in the complainants’ case. Promi- 
nent, assuredly it ought to be, if it be any point at all; 
and it is wholly inconceivable how such a point, of so 
great magnitude and interest as this is at last insisted 
to be, should so long have escaped the penetrating inves- 
tigations of learned counsel, and been hid behind the 
comparatively insignificant matters in the bill, so as to 
leave a doubt whether it could ever have struggled for- 
ward at all, if they had not been swept out of the case. 
Presenting itself, as it does at length, as an auxiliary in 
an effort to obtain some millions of dollars, at the ex- 
pense of a trust for the education of the poor, the pur- 
pose, in its nature worldly, and selfish, unavoidably 
brings the motive into conflict with the argument, and 
deprives the latter of all claim to favour. It is not like 
the disinterested advice of the venerable Bishop White, 
nor the conscientious decision of one who rejects what 
is for his own advantage, because he thinks it not right. 
The complainants seek to destroy the charity altogether, 
and to appropriate the money entirely to their own use, 
discharged from all trust. 

To maintain this objection, two things are indispen- 
sably necessary to be established by the complainants. 

1. That the clause in the Will makes the use a super- 
stitious use, or somehow so obnoxious, as to render all 
the rest void. 

2. That, being thus poisonous and destructive, it is so 
inseparably attached to the trust, that they can never 
be separated. 

Upon these points, happily, the address is to be to the 
legal judgment of the Court, which is one, and not to 
their sentiments and opinions upon matters which can 
never come into judgment, as to which they may be very 
various. It is a question of the construction of that part 
of the Will, and its bearing inlaw. This Court is in no 
case bound, nor, let it be respectfully said, at liberty, to 
pronounce upon theological questions, which is right 
and which is wrong. The Constitution of the United 
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States forbids it. Am. Art. 1. The Constitution of 
Pennsylvania forbids it, by expressly reserving to every 
individual the right to judge for himself. The Courts 
in England find all such questions settled by statute. 
They simply refer to the statutes, for the grounds of 
their judgment. In Richard Baxter’s case, 1 Equ. Ca. 
ab., 96, the single question was whether he conformed. 
Conformed to what? Mr. Baxter, a learned man, of 
extraordinary activity and industry, had taken a leading 
part in the Savoy conference, (A. D. 1661.) His desire 
was to bring about a reconciliation by mutual conces- 
sions, so that all might be comprehended in the Church. 
Failing in this, he fell over to the non-conformists. At 
the time of the decision just referred to, he stood upon 
the same footing as the sixty ejected ministers for whom 
the legacy was given—they were all non-conformists. 
If so, the use was a superstitious one, and not good. The 
question, therefore, was simply of conformity, to what? 
To the statute of uniformity, which established the re- 
ligion of the Kingdom. From the beginning of the 
reformation, it was in some way established by public 
authority, the supremacy of the King being settled by 
statute, and the Church’s independence of Rome, as has 
been already shown. There was the King’s Primer, 
the Institution of a Christian man, and finally, the Book 
of Common Prayer, established by the statute of uni- 
formity. Whatever changes were afterwards made, or 
indulgences given, were by statute. The question, there- 
fore, at any given period, was, what is the statute law, 
neither more nor less. The test, was the statute, and 
conformity or non-conformity, made the difference be- 
tween a religious use, and a superstitious use, except so 
far as indulgence was granted by statute. 

Adverting now to the distinction, already suggested, 
between religious uses, and other charitable uses, it will 
be perceived at once, that this test applies only to the 
former, and has no application to the latter. But even 
as to religious uses, how can it be applied in Pennsylva- 
nia, where there is no established church, no established 
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religion, and no statutory provision, except what is 
contained in the Constitution, proclaiming universal 
freedom of conscience? There can be no superstitious 
use, for there is no religion established by law, from 
which it is a superstition to depart. 

Charitable uses—as distinguished from religious 
uses,—cannot be superstitious, even by the law of Eng- 
land. They are “pious” uses, and as such have always 
been maintained. There is no case to the contrary in 
all the books. Nor is it any objection to them that they 
embrace persons professing a religion which is supersti- 
tious, if it be to supply the wants of the poor. The case 
of the Jew boys is in point. Charity embraces all man- 
kind, as it did when Julian complained that the Chris- 
tians relieved the poor of the heathen as well as their 
own. The argument applies a fortiori in Pennsylvania. 

The present is a charitable use, not, in the sense now 
understood, a religious use. No question of superstition 
canarise uponit. No question of religion can be raised 
upon it. This distinction is founded in the common 
law—it is founded in the statute of Elizabeth—and in 
the Constitution of 1776, and the Act of 1791. It is in 
harmony with our habits, usages, laws and judicial de- 
cisions, and is the plain dictate of reason and religion. 

A donation for advancing learning is a charity. A 
donation for the use of the poor is charity. In such 
charities, the question of religion does not arise. It is 
forced in here, not for the purpose of promoting, but of 
obstructing the charitable purpose. Though it be cer- 
tain that religious bitterness is not now indulged in the 
manner and to the extent that it was during the stormy 
period of the reformation—though the fires are not 
lighted for its victims—though it be quite clear that 
laws cannot be passed, nor judicial sentences rendered, 
to condemn and punish men for their belief—is it quite 
clear, notwithstanding the large security for liberty of 
conscience in our Constitutions, that religious feeling is 
entirely calm? Legal penalty there cannot be, but 
where is the security against lawless outrage, commit- 
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ted under the excitement of the same feeling? Let the 
destruction of the Ursuline Convent answer—an act, 
be it remembered, done in the midst of a people as en- 
lightened, as charitable, and as true lovers of order and 
peace, as any in the Union. Would it, then, promote 
the cause of charity, to set the example here, in this 
high place, of requiring that the donor shall conform 
himself to the opinions of others in matters of religion, 
or else not be allowed to bestow his charity? The very 
suggestion is unconstitutional—it is a violation of the 
conscience of the giver, and an inquisition into his reli- 
gious views and feelings, as to which he is promised un- 
limited freedom from the judgment of man. Why may 
he not provide for the poor according to his own faith 
and conscience? What is this but to deprive him of his 
own freedom, and subject him to an undefined control, 
where the Constitution and the laws declare he shall 
not be controlled? Such an attempt, small as it may 
seem in itself, is nevertheless an infringement of indi- 
vidual right guaranteed by the Constitution, and still 
more, will be an encouragement to those who may be 
inclined to go further, and destroy all establishments 
which do not exactly quadrate with their own belief, or 
their own excited feelings. There is a sufficient tend- 
ency to the indulgence of mischievous passion, without 
this aid. Judging from appearances, men do not re- 
quire to be stimulated upon such matters, but rather to 
be calmed and quieted by the lessons of forbearance and 
mutual respect—by a practical application of the prin- 
ciple of the Constitution, so that all may enjoy their 
rights in peace. 

The clause objected to in the Will is as follows :— 
“Secondly, I enjoin and require that no ecclesiastic, mts- 
sionary, or numster of any sect whatsoever, shall ever 
hold or exercise any station or duty whatever in the said 
College; nor shall any such person ever be admitted for 
any purpose, or as a visitor within the premises appro- 
priated to the purposes of the said College.’ This pro- 
hibition is followed immediately by a respectful exposi- 
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tion of his motives, intended to prevent unkind interpre- 
tation, and to conciliate the feelings of those excluded, 
by the assurance that the exclusion was not from any 
want of respect. The testator was not bound to give 
any statement of his motives. He had a right to 
do as he pleased with his own. He might, therefore, 
have stood upon the clause itself, and left it to such con- 
struction as readers, charitably or uncharitably dis- 
posed, might choose to give it. But he did not wish to 
leave an opening for a harsh interpretation, nor in this 
serious act of his life, to give offense to the class of our 
fellow men of whom he had spoken. His explanation 
must be taken to be true and sincere. “In making this 
restriction, I do not mean to cast any reflection upon any 
sect or person whatsoever ; but as there is such a multi- 
tude of sects, and such a diversity of opinion amongst 
them, I desire to keep the tender minds of the orphans, 
who are to derive advantage from this bequest, free 
from the excitement, which clashing doctrines and sec- 
tarian controversy are so apt to produce.” 

Taking the whole together, there is a fact, an opinion, 
and a conclusion derived from that opinion, which he 
guardedly expresses, simply to vindicate his conclusion 
from unjust construction. The fact is not, and cannot 
be disputed. There is “a multitude of sects,” and “a 
diversity of opinion among them,” and no one can deny 
that in forming his establishment, he had to deal with 
this fact. He did not seek it. It met him in his way. 
The rest, is opinion—his own opinion merely, upon the 
question which presented itself. No one is bound to 
agree with him. But no one has authority to require 
him to abandon it. They may differ from him, and 
which is right or which is wrong, no tribunal in this 
land can decide, because there is no law to govern it. 

This Court, therefore, are not to be troubled with the 
question of religious opinion. Is the gift a charity—is 
the sole question. No one has doubted that it is, and 
no one can doubt it. The authorities are clear, uniform, 
and consistent on the point. Would it not be very 
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strange, indeed, if against what is thus settled by law, 
any Court could be called upon, without guide or rule, 
to set up some general, arbitrary opinion, to defeat and 
overrule the sincere opinion of an individual as unwise, 
in a matter about which he has a right to form his own 
opinion, and is conscientiously bound to act uponit? If 
we had an Act of Uniformity, his right would be cur- 
tailed in some degree, but even then, not to the extent 
that is here contended. Without such an Act, it is 
impossible to understand how the exercise of a clear 
acknowledged right can vitiate what is otherwise good. 

But, the argument seems to be, that the clause in 
questionis against all religion, more accurately, perhaps, 
against Christianity, in all its forms, and under every 
modification. If it were so, a question would arise, 
which it is wholly unnecessary here to discuss, and 
which no one of right feelings would desire needlessly to 
bring into discussion. All such questions are painful 
to those who really estimate their importance, for how- 
ever clear the law may be, and however anxious the dis- 
putant to keep strictly within its limits, he cannot but be 
sensible, that he may be supposed to express his indi- 
vidual sentiments beyond that limit, and be charged 
with error, where he is most anxious to avoid it, and 
that in the variety of opinion and feeling which prevail, 
he is liable also to give offence, even with all the pre- 
caution he can use. His duty, however, is before him, 
and that duty is, to argue the case upon legal grounds, 
and not upon his own individual opinions and feelings. 
Considering the argument just referred to, in this way, 
the first answer to it is, that it is only an inference 
from the excluding clause, and from the excluding 
clause alone. If that clause stood by itself, to make it 
available for the purpose aimed at, they must be able to 
show, that it is universally held by all sects and de- 
nominations professing to be religious societies, that 
persons of the description contained in the clause, are 
indispensable to the maintenance of religion. Can they 
doso? If there be a single exception, it is as fatal to the 
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inference, as if there were a thousand. Again, is it uni- 
versally agreed among all sects and denominations, 
what it is that truly and effectually constitutes the 
character described in the clause? And both these, it 
must be borne in mind, are cardinal points in the esti- 
mation of those whom they concern, deemed by some to 
be of vitalimportance. Unless an universal agreement 
can be proved upon both these points—which it notori- 
ously cannot of either—the inference or argument 
derived from the clause, fails in law, and becomes 
entirely worthless for every legal purpose. 


But these are questions, for reasons just alluded to, 
which no one can desire publicly to discuss. It is a re- 
lief to find that such a discussion is here unnecessary. 
The inference is repelled and put down by the Will 
itself. We do not know, and we are not to enquire, 
what was the religion of Mr. Girard, further than he 
has himself chosen to make it known. Now it does so 
happen, whatever may be said to the contrary, that in 
this Will he has most distinctly contradicted the allega- 
tion, by whomsoever it may be made or insinuated, that 
he belongs to that class of men who have made war 
upon all religion, or that this his act is to be classed 
with the works of such men. In page 24 of the record, 
he states the qualifications to be required in instructors. 
“No person shall be employed, who shall not be of tried 
skill in his or her proper department, of established 
moral character,” &c. In page 25, speaking of the things 
to be taught, he says, “and especially, I desire, that by 
every proper means a pure attachment to our republican 
institutions and to the sacred right of conscience, as 
guaranteed by our happy constitutions, shall be formed 
and fostered in the minds of the scholars.” In that 
clause of the State Constitution, which is here referred 
to and quoted, the rights of conscience stand immediate- 
ly connected with “the worship of Almighty God.” It 
is to this only that these rights relate, and when they are 
thus adopted into the Will, the whole connection is in 
any just interpretation made a part of it. This is not 
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the language of a thoughtless man, nor of one who scoffs 
at or desires to exclude religion. 

Again—page 26. In giving his reasons for the ex- 
clusion, he desires the pupils in the College to be instruc- 
ted in “the purest principles of morality,” and he pro- 
ceeds to bear his testimony unequivocally to the ne- 
cessity of religion to the right conduct of life, by 
adding, ‘“‘so that on their entrance into active life, they 
may from inclination and habit, evince benevolence to- 
wards their fellow creatures, and a love of truth, so- 
briety, and industry,” (all Christian virtues, ) “adopting 
at the same time such RELIGIOUS TENETS, as their ma- 
tured reason may enable them to prefer.” The problem of 
the Will is, what will most conduce to a solid religious 
character. Religion he deems essential. No matter 
what the sect or denomination may be. Religion in some 
of the forms, all acknowledged by our laws, he holds to 
be an end and object of instruction, and he takes it for 
granted that every pupil of his College will be prepared 
for this purpose, and then will associate himself with 
some sect or denomination of religious worshippers. 
This is the plain import of the words “religious tenets,” 
for “tenets” are what distinguish sects or denomina- 
tions. Right or wrong, therefore, religion is a part of 
the system of instruction. The foundation is to be laid, 
and the duty of the trustees, while they avoid the open- 
ing for “clashing doctrines and sectarian controversy,” 
which the testator, wisely or unwisely, has thought fit 
to prohibit, is to use all the means in their power to form 
their pupils for a religious life. 

The construction attempted on the part of the com- 
plainants, seems to assume in the first place, that the 
Bible is not to be read or used in the College—and, in 
the next place, that religious instruction can only be 
given by ministers. It would be a sufficient answer to 
the first to say, that the Bible is nowhere prohibited, 
and where all the means the trustees may think proper 
to employ, are left to their discretion, no one can pre- 
tend, with any reason to affirm, that this, which they 
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will probably deem the best of all, is to be excluded. 
Where will they find the “purest principles of morality,” 
which they are enjoined to teach, but in the New Testa- 
ment? Whence, but from the same sacred book, can 
they derive the lessons of “benevolence towards their 
fellow creatures, and a love of truth, sobriety and in- 
dustry?” Besides, the pupils are to be prepared for 
adopting such religious tenets as their matured reason 
may prefer. All the religious tenets of the country in 
which Mr. Girard lived and died, are derived from and 
profess to be founded upon the Scriptures of the Old 
and New Testament. Mr. Girard could have none 
other in his mind or thoughts. How, then, was this 
required preparation consistent with the exclusion of 
the Bible? Or how can such a construction be given as 
to exclude it? There is no such exclusion. The Bible 
may be used, and so may all devotional and religious 
exercises which pious laymen think conducive to the 
welfare of youth. Nothing is prohibited but the pres- 
ence of such as are described in the clause before stated. 
It is in no sense true, therefore, that religion is excluded 
from the plan of instruction proposed by the testator. 

The second of these assumptions, namely, that the re- 
ligious instruction of youth can only be by ministers, is 
equally erroneous. Even for public worship and ser- 
vice, is it universally acknowledged that their presence 
and aid are necessary or even admissable? Is it univer- 
sally agreed how they are properly and sufficiently 
qualified and authorized? Have those who make this 
assumption, carefully examined the matter? Are they 
quite sure that it will abide the test of the famous rule 
of Vincentius Lyrinensis—quod semper, quod ubique, 
quod ommibus receptum est? If they be not—and assur- 
edly they cannot be—then are they offending against 
the Constitution, and under colour of supporting reli- 
gion, giving just cause of offence to some who claim to 
be, and are entitled to be, regarded as professors of reli- 
gion. It is not here that such controversies are to be 
opened nor by this Court that they are to be decided. 
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The championship tendered, however graceful and be- 
coming it may seem tobe, and whatever assurance it may 
furnish of the good battle that could bedone upon a right 
occasion,is,therefore,profitless,for there is no opponent, 
no cause, and no judges to preside in the lists. The 
ministers of religion have not been assailed—they will 
not be assailed. No sect or denomination has been 
treated unkindly or disrespectfully. All that has been 
claimed is the liberty of the Constitution, and as a part 
of that liberty, freedom from religious accountability or 
controversy in a Court of Justice, on the plain ground 
that these are matters which every man is to decide for 
himself, upon his own personal responsibility, and which 
he is not to be challenged for, in any human forum. It 
is a violation of his just liberty to require him to say 
one word on the subject, or even to place him in a posi- 
tion where silence may be construed into submission to 
what is imputed to him. Some may suppose it over- 
strained, and nevertheless it is true, that it is a species 
of torture to require any one to abandon reserve upon 
such topics, when he thinks the time, the occasion, or 
the purpose, do not warrant him to speak. 

Waiving this, as an enquiry not fit to be further pur- 
sued, is it true, that religious instruction, especially of 
the young, can only be imparted by the immediate in- 
strumentality of that respectable and justly honoured 
class of persons enumerated in the Will? Any one who 
believes this to be true, is at liberty to adopt it for him- 
self, and to make it the rule of his own conduct. But 
it does not appear to be consistent with the order of 
Providence, which seems to impose the duty upon every 
individual, according to his relations and his means. As 
a parent, a master, an instructor, as a man—such, at 
least, is the generally received and authorized opinion— 
he is bound first to inform himself, and then, to the 
measure of his ability, by precept, example and exertion, 
to spread the light of true knowledge among those who 
are confided to his care, or within the reach of his influ- 
ence. The mother is the first teacher of the infant, 
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while it finds shelter from its feebleness in her anxious 
care. Parents are to teach and to train their children, 
masters and instructors have a like duty to perform, and 
every man is to help to instruct the ignorant. Is it 
meant to be argued, that this whole body of duty can be 
cast off by individuals, to whom it is appointed and 
naturally belongs, and slothfully left to others? A very 
easy refuge this would be for the indolent and self-indul- 
gent; but not so obviously a performance of duty, nor in 
the spirit of religion. Is it meant to be insisted that 
none but ministers are competent to give religious 
instruction? Thenall others, it would follow, are inca- 
pable of performing the duty assigned to them in the 
order of Providence, which cannot be. What would 
upon such a theory be the lamentable condition of the 
schools of our country? Few of them are under the 
care of ministers, and very few are visited by ministers. 
Are they all in the condemned condition so hastily pre- 
dicted of the Girard College—worse than heathen? 
The assumption is anerror. Pious laymen may not be 
able, in the estimation of some, perhaps many denomi- 
nations, to form a Church. But they are able to sup- 
port religion, and are its chief support. Pious laymen, 
too, can and do give religious instruction. The late 
President of the College, now in the service of the 
United States, at the head of the coast survey, ( Profes- 
sor Dallas Bache,) is not more distinguished for his 
scientific and literary attainments, than for the excel- 
lence of his character and his unaffected piety. There 
could be no apprehension that he would neglect religious 
instruction, or be incompetent to impart it. There 
ought to be no apprehension that it will be neglected by 
the trustees. One thing is certain—and this is all that 
is requisite for the present purpose—they are not 
restrained by the Will from using any means they may 
think fit, for instructing the youth committed to their 
care, in the principles of religion, and preparing them 
for a religious life. 


In the consideration of this interesting part of the 
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case, however, it must be remembered—which has been 
entirely overlooked or forgotten on the other side—that 
no poor orphan is to come into the College by compul- 
sion, nor be forced to submit to the privations which an 
ingenious fancy has conjured up as remotely possible. 
Their entrance is to be voluntary, in all cases. It is to 
be sought by themselves. Nor is their will to be deter- 
mined only by their own childish, and therefore feeble 
and inadequate judgment. Provision is carefully made 
for the concurrence and approbation of their proper 
guardians and protectors, to whom it lawfully belongs, 
to take care of their interests, and the interests the 
public have in their welfare. See Record, p. 24, 25, 
No. 3, 4, 5, 6. The conditions are made known. A 
contract is freely entered into, the conditions being’ a 
part. The contract, is a lawful and binding contract, 
when made with the approbation and concurrence re- 
quired by law, and is for the benefit of the minor. There 
is no compulsion, but the ordinary and just one, of a 
contract fairly entered into. The restraints, whatever 
they are, are freely agreed to by that contract, and 
thenceforward, they operate, not by force of the Will, 
but by the terms of agreement. Those who do not ap- 
prove the terms, will of course not enter. No power on 
earth can compel them. But upon what principle of 
reason, justice or law, or real concern for the destitute 
poor, is it, that any other person or persons can claim, 
-upon their notion of wrong to the minor, to invalidate 
the contract, and deprive him of the benefits he is more 
than willing to enjoy, and his lawful protectors desire 
that he should not lose? What occasion can there be 
for such inference? The poor orphans are always under 
the protection of the laws and the tribunals, ready to 
listen to their complaints and redress their grievances. 
Concern for them elsewhere, seems at least unnecessary, 
and a work of supererogation. But it is even worse 
than this, far worse, as a moment’s attention will show. 
What is here insisted is, that no minor shall be permit- 
ted, however earnest his desire, whatever sanction he 
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may have of his friends and protectors, whatever au- 
thority of law, however plainly it may be for his inter- 
est, and the interest of the community—no one shall be 
permitted to enter into the contract. This Honourable 
Court is asked to decide that the Will is void—that no 
poor orphan or his friends shall have the option. And 
why not? Why may he not enter into the contract? 
Because there are certain provisions deemed by others 
not to be in unison with their religious sentiments. Is 
not this a direct and palpable infringement of is rights 
of conscience? He—his own will by the sanction of his 
protectors, and the aid of the law, and the subject mat- 
ter of the contract, being in such a case made equal in 
effect to the will of an adult—has no objection, or, it 
may be, fully, and ex animo concurs in Mr. Girard’s 
views. Still, he must be deprived of Mr. Girard’s 
bounty, not because he has himself scruples of con- 
science, but because others think he ought to have such 
scruples. What is this but making one man’s con- 
science the controlling guide of another, and establish- 
ing a dominion directly in the face of the Constitution? 
The difference between the Will and such an argument 
is clear enough. The Will proposes and offers the 
charity, to the free acceptance of those who incline to 
accept it. None are required or compelled to come in. 
The argument, in a different spirit, preemptorily insists 
that no one shall accept it, because, if his conscience do 
not forbid, it ought to forbid. Such is the inevitable 
result of the argument, and to this conclusion it comes 
at last, not to defeat the charity of the testator only, but 
to control and govern the will of others, and make one 
man’s opinion the rule of another.—The question is not 
whether one conscience is more enlightened than 
another, whether the provision is wise or unwise, or 
whether it is wise or unwise to accept it, but whether 
every man shall have full liberty to obey the dictates of 
his own conscience, or whether a test shall be estab- 
lished. Surely, that is settled in Pennsylvania. 

. But now to test the matter upon proper legal ground— 
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in which light only it can be regarded in this Court—let 
us suppose, that the law of the charity, that is, the Will, 
had been silent on this subject, and that the Trustees or 
Governors should deem it right to exclude all ministers, 
and even further, going beyond the exclusion by Mr. 
Girard, to exclude all religious instruction, would that 
be a breach of duty inlaw? This is precisely what has 
been done in the University of Virginia. A note, oblig- 
ingly furnished by a gentleman accurately informed 
about the Institution, contains the following statement 
—‘‘By the regulation of the University of Virginia 
(resting solely on the authority of the visitor and not on 
the Legislative enactment) there is no professorship of 
Theology or Divinity, nor any instruction given on the 
evidences of Christianity, which has been designedly 
pretermitted in the course of University studies, lest 
such a professorship might become the medium of sec- 
tarian influence, or the source of sectarian jealousies.”’ 

Religious instruction is unavoidably excluded from 
the Common Schools of Pennsylvania. Clergymen or 
Ministers are excluded from office in New York State. 
Prussia is disturbed by dissentions about mixed mar- 
riages. And what will the United States do when they 
come to the employment of the Smithsonian legacy, 
restricted as they are by the first amendment to the 
Constitution of the United States? 

It is needless to argue the matter further. In point 
of law, it is too clear for argument. The form of the 
exclusion may perhaps seem wanting in the courtesy 
due to a class so respectable and worthy of esteem as 
that which is embraced by it. If any form less excep- 
tionable could have been employed, it would have been 
better, provided it would have adequately conveyed to 
the meaning of the testator, which is very doubtful. 
That no disrespect or offence was intended, and that 
none ought to be understood, is manifest from the ample 
explanation which immediately follows, and ought to be 
satisfactory. 

A single word only is necessary upon the remaining 
view of this clause. Without considering its effect, as 
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a condition, we should find a remedy for it, if it were 
illegal, in the law of charitable uses. A very slight ap- 
plication of the doctrine of Cy-pres would be sufficient, 
‘where the great body of the charity remains good, and 
the objection is only to a single circumstance, rather to 
cut off that circumstance, and effectuate the intention of 
the donor as far as practicable, than to let the whole 
fail. This is clearly within the principle of the Civil 
law, and of the law of England, and as clearly, accord- 
ing to the opinion of Chief Justice Gibson, within the 
principle of the law of Pennsylvania. Indeed, it is so 
obviously just and right in itself, that even the most 
strenuous opponents of the more latitudinary doctrine 
of Cy-pres could not object to it. 

2. The capacity of the City to take and to execute 
the trust, has already been fully demonstrated. 
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Mr. Justice Story delivered the opinion of the Court. 


This Cause has been argued with learning and abil- 
ity. Many topics have been discussed in the arguments, 
as illustrative of the principal grounds of controversy, 
with elaborate care, upon which, however, in the view _ 
which we have taken of the merits of the cause, it is not 
necessary for us to express any opinion, nor even to 
allude to their bearing or application. We shall, there- 
fore, confine ourselves to the exposition of those ques- 
tions and principles, which in our judgment dispose of 
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the whole matters in litigation so far at least as they 
are proper for the final adjudication of the present suit. 

The late Stephen Girard by his Will, dated the 25th 
day of December, A. D. 1830, after making sundry be- 
quests to his relatives and friends, to the City of New 
Orleans, and to certain specified charities, proceeded in 
the 20th clause of that Will to make the following be- 
quest, on which the present controversy mainly hinges. 

“XX. And, whereas, I have been for a long time im- 
pressed with the importance of educating the poor, 
and of placing them, by the early cultivation of their 
minds and the development of their moral principles, 
above the many temptations to which, through poverty 
and ignorance, they are exposed; and I am particularly 
desirous to provide for such a number of poor male 
white orphan children, as can be trained in one institu- 
tion, a better education, as well as a more comfortable 
maintenance, than they usually receive from the appli- 
cation of the public funds: and whereas, together with 
the object just adverted to, I have sincerely at heart the 
welfare of the City of Philadelphia, and, as a part of it, 
am desirous to improve the neighbourhood of the river 
Delaware, so that the health of the citizens may be pro- 
moted and preserved, and that the eastern part of the 
City may be made to correspond better with the interior. 
Now, I do give, devise and bequeath, all the residue and 
remainder of my real and personal estate of every sort 
and kind wheresoever situated, (the real estate in Penn- 
sylvania charged as aforesaid) unto “the Mayor, AlI- 
dermen and Citizens of Philadelphia, their successors 
and assigns, in trust, to and for the several uses, intents 
and purposes hereinafter mentioned and declared of 
and concerning the same, that is to say; so far as re- 
gards my real estate in Pennsylvania, in trust, that no 
part thereof shall be ever sold or alienated by the said 
Mayor, Aldermen and Citizens of Philadelphia, or their 
successors, but the same shall forever thereafter be let 
from time to time, to good tenants, at yearly or other 
rents, and upon leases in possession not exceeding five 
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years from the commencement thereof, and that the 
rents, issues and profits arising therefrom, shall be ap- 
plied towards keeping that part of the said real estate 
situate in the City and Liberties of Philadelphia con- 
stantly in good repair, (parts elsewhere situate to be 
kept in repair by the tenants thereof respectively) and 
towards improving the same, whenever necessary, by 
erecting new buildings; and that the net residue (after 
paying the several annuities herein before provided 
for,) be applied to the same uses and purposes as are 
herein declared of and concerning the residue of my 
personal estate: and so far as regards my real estate in 
Kentucky, now under the care of Messrs. Triplett & 
Brumley, in trust, to sell and dispose of the same, when- 
ever it may be expedient to do so, and to apply the pro- 
ceeds of such sale to the same uses and purposes as are 
herein declared of and concerning the residue of my 
personal estate. 

XXI. And so far as regards the residue of my per- 
sonal estate, in trust, as to two millions of dollars, part 
thereof to apply and expend so much of that sum as 
may be necessary, in erecting, as soon as practicably 
may be, in the centre of my square of ground between 
High and Chestnut streets, and Eleventh and Twelfth 
streets, in the City of Philadelphia, (which square of 
ground I hereby devote for the purposes hereinafter 
stated, and for no other, forever, ) a permanent College, 
with suitable out-buildings, sufficiently spacious for the 
residence and accommodation of at least three hundred 
scholars, and the requisite teachers and other persons 
necessary in such an institution as I direct to be estab- 
lished, and in supplying the said College and out-build- 
ings with decent and suitable furniture, as well as 
books and all things needful to carry into effect my 
general design.” 

The Testator then proceeds to give a minute detail of 
the plan and structure of the College, and certain rules 
and regulations for the due management and govern- 
ment thereof, and the studies to be pursued therein, 
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“comprehending Reading, Writing, Grammar, Arith- 
metic, Geography, Navigation, Surveying, Practical 
Mathematics, Astronomy, Natural, Chemical, and Ex- 
perimental Philosophy, the French and Spanish lan- 
guages,” (not forbidding, but not recommending the 
Greek and Latin languages, ) “and such other learning 
and science as the capacities of the several scholars may 
merit or warrant,” He then added, “I would have them 
taught facts and things rather than words or signs; 
and especially I desire that by every proper means a 
pure attachment to our republican institutions, and to 
the sacred rights of conscience, as guaranteed by our 
happy constitutions, shall be formed and fostered in 
the minds of the scholars.” 


The persons who are to receive the benefits of the 
Institution he declared to be, “poor white male orphans 
between the ages of six and ten years; and no orphan 
should be admitted until the guardians or directors of 
the poor, or other proper guardian or other competent 
authority, have given by indenture, relinquishment, or 
otherwise, adequate power to the Mayor, Aldermen and 
Citizens of Philadelphia, or to directors or others by 
them appointed, to enforce in relation to each orphan 
every proper restraint, and to prevent relatives or others 
from interfering with or withdrawing such orphan 
from the Institution.”” The Testator then provided for 
a preference—‘‘first, to orphans born in the City of 
Philadelphia; secondly, to those born in any other part 
of Pennsylvania; thirdly, to those born in the City of 
New York; and lastly to those born in the City of New 
Orleans.” The Testator further provided, that the 
orphan “scholars who shall merit it, shall remain in the 
College until they shall respectively arrive at between 
fourteen and eighteen years of age.” 

The Testator then, after suggesting that in relation to 
the organization of the College and its appendages, he 
leaves necessarily, many details to the Mayor, Alder- 
men and Citizens of Philadelphia, and their successors, 
proceeded to say: “There are, however, some restric- 
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tions, which I consider it my duty to prescribe, and to 
be, amongst others, conditions on which my bequest for 
said College is made, and to be enjoyed, namely; First, 
I enjoin and require, that if, at the close of any year, 
the income of the fund devoted to the purposes of the 
said College shall be more than sufficient for the main- 
tenance of the Institution during that year, then the 
balance of the said income, after defraying such main- 
tenance, shall be forthwith invested in good securities, 
thereafter to be and remain a part of the capital; but, 
in no event, shall any part of the said capital be sold, 
disposed of, or pledged, to meet the current expenses of 
the said Institution, to which I devote the interest, in- 
come, and dividends thereof, exclusively: Secondly, I 
enjoin and require that no ecclesiastic, missionary, or 
numster of any sect whatsoever, shall ever hold or ex- 
ercise any station or duty whatever in the said College; 
nor shall any such person ever be admitted for any pur- 
pose, or as avisitor, within the premises appropriated to 
the purposes of the said College.” 

“In making this restriction, I do not mean to cast 
any reflection upon any sect or person whatsoever ; but, 
as there is such a multitude of sects, and such a diver- 
sity of opinion amongst them, I desire to keep the tender 
minds of the orphans, who are to derive advantage from 
this bequest, free from the excitement which clashing 
doctrines and sectarian controversy are so apt to pro- 
duce; my desire is, that all the instructors and teachers 
in the College, shall take pains to instil into the minds 
of the scholars the purest principles of morality, so that, 
on their entrance into active life, they may, from in- 
clination and habit, evince benevolence towards their 
fellow creatures, and a love of truth, sobriety, and in- 
dustry,adopting at the same time such religious tenets as 
their matured reason may enable them to prefer.” This 
second injunction or requirement, is that which has been 
so elaborately commented on at the bar, as derogatory 
to the Christian religion, and upon which something 
will be hereafter suggested in the course of this opinion. 
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The Testator then bequeathed the sum of five hun- 
dred thousand dollars, to be invested, and the income 
thereof applied to lay out, regulate, curb, light and pave 
a passage or street on the east part of the City of Phila- 
delphia, fronting the river Delaware, not less than 
twenty-one feet wide, and to be called Delaware Ave- 
nue, &c.; and to this intent, to obtain such acts of As- 
sembly, and to make such purchases or agreements, as 
will enable the Mayor, Aldermen and Citizens of Phila- 
delphia, to remove or pull down all the buildings, fences 
and obstructions, which may be in the way, and to pro- 
hibit all buildings, fences or erections of any kind to 
the eastward of said Avenue, &c.; and he proceeded to 
give other minute directions touching the same. 

The Testator then bequeathed to the Commonwealth 
of Pennsylvania, the sum of three hundred thousand 
dollars for the purpose of internal improvement by 
Canal Navigation, to be paid into the State Treasury 
as soon as such laws shall be enacted by the Legislature 
to carry into effect the several improvements before 
specified, and certain other improvements. 

The Testator then bequeathed the remainder of the 
residue of his personal estate, in trust, to invest the 
same in good securities, &c., so that the whole shall form 
a permanent fund, and to apply the income thereof to 
certain specified purposes, which he proceeds to name; 
and then says, “To all which objects, the prosperity of 
the City, and the health and comfort of its inhabitants, 
I devote the said fund as aforesaid, and direct the in- 
come thereof to be applied, yearly, and every year for- 
ever, after providing for the College as hereinbefore 
directed, as my primary object. But if the said City 
shall knowingly and wilfully violate any of the condi- 
tions hereinbefore and hereinafter mentioned, then I 
give and bequeath the said remainder and accumulations 
to the Commonwealth of Pennsylvania, for the purposes 
of internal navigation; excepting, however, the rents, 
issues and profits of my real estate in the City and 
County of Philadelphia, which shall, forever, be re- 
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served and applied to maintain the aforesaid College, 
in the manner specified in the last paragraph 
of the X XIst clause of this Will: And if the Common- 
wealth of Pennsylvania shall fail to apply this or the 
preceding bequest to the purposes before mentioned, or 
shall apply any part thereof to any other use, or shall, 
for the term of one year from the time of my decease, 
fail or omit to pass the laws hereinbefore specified, for 
promoting the improvement of the City of Philadelphia, 
then I give, devise and bequeath the said remainder and 
accumulations (the rents aforesaid always excepted 
and reserved for the College, as aforesaid,) to the 
United States of America, for the purposes of internal 
navigation, and no other.” 

These are the material clauses of the Will which seem 
necessary to be brought under our review in the present 
controversy. By a codicil, dated the 20th June, A. D., 
1831, the Testator made the following provision :— 
“Whereas, I, Stephen Girard, the Testator named in the 
foregoing Will and Testament, dated February 16, 
1830, have, since the execution thereof, purchased sev- 
eral parcels and pieces of land and real estate, and have 
built sundry messuages, all which, as well as any real 
estate that I may hereafter purchase, it is my intention 
to pass by said Will: And whereas, in particular, I 
have recently purchased from Mr. William Parker, the 
Mansion House, out-buildings, and forty-five acres and 
some perches of land, called Peel Hall, on the Ridge 
Road, in Penn Township; Now I declare it to be my in- 
tention, and I direct, that the Orphan Establishment, 
provided for in my said Will, instead of being built, as 
therein directed, upon my square of ground, between 
High and Chestnut and Eleventh and Twelfth streets, 
in the City of Philadelphia, shall be built upon the es- 
tate so purchased from Mr. W. Parker; and I hereby 
devote the said estate to that purpose, exclusively, in 
the same manner as I have devoted the said square, 
hereby directing that all the improvements and arrange- 
ments for the said Orphan Establishment, prescribed by 
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my said Will, as to said square, shall be made and exe- 
cuted upon the said estate, just as if I had in my Will 
devoted the said estate to said purpose—consequently, 
the said square of ground is to constitute, and I declare 
it to be a part of the residue and remainder of my real 
and personal estate, and given and devised for the same 
uses and purposes, as are declared in section twenty of 
my Will; it being my intention, that the said square of 
ground shall be built upon and improved in such a man- 
ner, as to secure a safe and permanent income for the 
purposes stated in said twentieth section.” The Testa- 
tor died in the same year, and his Will and Codicil were 
duly admitted to probate, on the 31st of December of 
the same year. 

The Legislature of Pennsylvania passed the requisite 
laws to carry into effect the Will, so far as respected 
the bequest of the five hundred thousand dollars for the 
Delaware Avenue, and the three hundred thousand dol- 
lars for internal improvement, by canal navigation, ac- 
cording to the request of the Testator. 

The present bill is brought by the heirs at law of the 
Testator, to have the devise of the residue and remain- 
der of the real estate to the Mayor, Aldermen and Citi- 
zens of Philadelphia, in trust, as aforesaid, declared 
void, for the want of capacity of the supposed devisees, 
to take lands by devise—or if capable of taking gener- 
ally by devise for their own use and benefit, for want of 
capacity to take such lands as devisees in trust: and be- 
cause the objects of the charity for which the lands are 
so devised in trust, are altogether vague, indefinite and 
uncertain, and so no trust is created by the said Will, 
which is capable of being executed, or of being cogniz- 
able at law or in equity, nor any trust estate devised, 
that can vest at law or in equity in any existing or pos- 
sible cestuique trust; and therefore the bill insists that, 
as the trust is void, there is a resulting trust thereof, for 
the heirs at law of the Testator ; and the bill accordingly 
seeks a declaration to that effect, and the relief conse- 
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quent thereon, and for a discovery and account, and 
for other relief. 

The principal questions to which the arguments at 
the bar have been mainly addressed, are: First, whether 
the Corporation of the City of Philadelphia is capable 
of taking the bequest of the real and personal estate, 
for the erection and support of a College, upon the 
trusts, and for the uses designated in the Will: Second- 
ly, Whether these uses are charitable uses, valid in 
their nature, and capable of being carried into effect, 
consistently with the laws of Pennsylvania: Thirdly, If 
not, whether, being void, the fund falls into the residue 
of the Testator’s estate, and belongs to the Corporation 
of the City, in virtue of the residuary clause in the Will, 
or it belongs, as a resulting or implied trust, to the heirs 
and next of kin of the Testator. 

As to the first question, so far as it respects the capac- 
ity of the Corporation to take the real and personal es- 
tate, independently of the trusts and uses connected 
therewith, there would not seem to be any reasonable 
ground for doubt. The Act of 32 and 34 Henry VIII, 
respecting Wills, except Corporations from taking by 
devise. But this provision has never been adopted into 
the laws of Pennsylvania, or in force there. The Act of 
the 11th of March, 1789, incorporating the City of 
Philadelphia, expressly provides that the Corporation 
thereby constituted by the name and style of the Mayor, 
Aldermen and Citizens of Philadelphia, shall have per- 
petual succession, “and they and their successors shall 
at all times, forever, be capable in law to have, purchase 
take, receive, possess and enjoy lands, tenements and 
hereditaments, liberties, franchises and jurisdictions, 
goods, chattels and effects, to them and their successors, 
forever, or for any other or less estate, &c.,” without 
any limitation whatsoever, as to the value or amount 
thereof, or as to the purposes to which the same were to 
be applied, except so far as may be gathered from the 
preamble of the act, which recites that the then admin- 
istration of government, within the City of Philadel- 
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phia, was in its form “inadequate to the suppression of 
vice and immorality, to the advancement of the public 
health and order, and to the promotion of trade, indus- 
try and happiness; and in order to provide against the 
evils occasioned thereby, it is necessary to invest the 
inhabitants thereof with more speedy, vigorous and ef- 
fective powers of government, than at present estab- 
lished.” Some, at least, of these objects might certainly 
be promoted by the application of the City property, or 
its income, to them—and especially the suppression of 
vice and immorality, the promotion of trade, industry 
and happiness—and if a devise of real estate had been 
made to the City, directly for such objects, it would be 
difficult to perceive why such trusts should not be 
deemed within the true scope of the City charter, and 
protected thereby. 

But without doing more, at present, than merely to 
glance at this consideration, let us proceed to the in- 
quiry, whether the Corporation of the City can take 
real and personal property on trust. Now, although it 
was in early times held, that a Corporation could not 
take and hold real or personal estate in trust, upon the 
ground that there was a defect of one of the requisites 
to create a good trustee, viz. the want of confidence in 
the person, yet that doctrine has been long since ex- 
ploded as unsound and too artificial; and it is now held, 
that where the Corporation has a legal capacity to take 
real or personal estate, there it may take and hold it 
upon trust, in the same manner and to the same extent 
as a private person may do. It is true, that if the trust 
be repugnant to, or inconsistent with, the proper pur- 
poses for which the Corporation was created, that may 
furnish a ground why it may not be compellable to exe- 
cute it. But that will furnish no ground to declare the 
trust itself void, if otherwise unexceptionable; but it 
will simply require a new trustee to be substituted by 
the proper court, possessing equity jurisdiction, to en- 
force and perfect the objects of the trust. This will be 
sufficiently obvious upon an examination of the authori- 
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ties; but a single case may suffice. In Sonley vs. The 
Clockmaker’s Company, 1 Bro. Chan. Rep., 81, there 
was a devise of freehold estate to the testator’s wife, 
for life, with remainder to his brother C. in tail male, 
with remainder to the Clockmaker’s Company, in trust, 
to sell for the benefit of the testator’s nephews and 
nieces. The devise being to a Corporation, was, by the 
English statute of Wills, void, that statute prohibiting 
devises to Corporations; and the question was, whether 
the devise being so void, the heir at law took benefict- 
ally, or subject to the trust. Mr. Baron Eyre, in his 
judgment, said, that “although the devise to the Cor- 
poration be void at law, yet the trust is sufficiently creat- 
ed to fasten itself upon any estate the law may raise. 
This is the ground upon which courts of equity have 
decreed, in cases where no trustee is named.” Now, 
this was a case, not of a charitable devise, but a trust 
created for nephews and nieces; so that it steers wide 
from the doctrines which have been established as to de- 
vises to Corporations for charities, as appointments un- 
der the statute of 43 Elizabeth. A fortiori, the doctrine 
of this case must apply with increased stringency to a 
case where the Corporation is capable, at law, to take 
the estate devised, but the trusts are utterly dehors the 
purposes of the incorporation. In sucha case, the trust 
itself being good, will be executed by, and under the 
authority of a court of equity. 

Neither is there any positive objection, in point of 
law, to a Corporation taking property upon a trust, not 
strictly within the scope of the direct purposes of its 
institution, but collateral to them, nay, for the benefit 
of a stranger or of another Corporation. In the case of 
Green vs. Rutherford, 1 Ves., 462, a devise was made 
to St. John’s College, in Cambridge, of the perpetual 
advowson of a rectory in trust, that whenever the church 
should be void, and his nephew be capable of being pre- 
sented thereto, they should present him; and on the 
next avoidance, should present one of his name and kin- 
dred, if there should be any one capable thereof, in the 
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college; if none such, they should present the senior 
divine, then fellow of the college, and on his refusal, the 
next senior divine, and so downward, and if all refused, 
they should present any other person they should think 
fit. Upon the argument of the cause, an objection was 
taken, that the case was not cognizable in a court of 
equity, but fell within the jurisdiction of the visitor. 
Sir John Strange, (the Master of the Rolls,) who as- 
sisted Lord Hardwicke at the hearing of the cause, on 
that occasion said, ‘A private person would, undoubted- 
ly, be compeliable to execute it, (the trust,) and con- 
sidered as a trust, it makes no difference who are the 
trustees, the power of this Court operating on them in 
the capacity of trustees. And though they are a colle- 
giate body, whose founder has given a visitor to superin- 
tend his own foundation and bounty, yet, as between one 
claiming under a separate benefactor and these trustees, 
for special purposes, the Court will look on them as 
trustees only, and oblige them to execute it under direc- 
tion of the Court.” Lord Hardwicke, after expressing 
his concurrence in the judgment of the Master of the 
Rolls, put the case of the like trust being to present the 
member of another college, and held that the Court 
would have jurisdiction to enforce it. 

But if the purposes of the trust be germane to the ob- 
jects of the Incorporation, if they relate to matters, 
which will promote and aid and perfect those objects, if 
they tend (as the charter of the City of Philadelphia 
expresses it,) “to the suppression of vice and immor- 
ality, to the advancement of the public health and order, 
and to the promotion of trade, industry and happiness,” 
where is the law to be found which prohibits the Corpor- 
ation from taking the devise upon such trusts, in a 
State, where the statutes of Mortmain do not exist, (as 
they do not in Pennsylvania, ) the Corporation, itself, 
having a legal capacity to take the estate, as well by 
devise as otherwise? We know of no authorities which 
inculcate such a doctrine, or prohibit the execution of 
such trusts, even though the act of incorporation may 
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have for its main objects, mere civil and municipal 
government and regulations and powers. If, for ex- 
ample, the Testator, by his present Will, had devised 
certain estate, of the value of one million of dollars, for 
the purpose of applying the income thereof to supplying 
the City of Philadelphia with good and wholesome water 
for the use of the citizens, from the river Schuylkill, (an 
object, which some thirty or forty years ago, would have 
been thought of transcendent benefit,) why, although 
not specifically enumerated among the objects of the 
charter, would not such a devise, upon such a trust, 
have been valid, and within the scope of legitimate pur- 
poses of the Corporation, and the Corporation capable 
of executing it as trustee? We profess ourselves un- 
able to perceive any valid objection to the validity of 
such a trust; and we know of no authority to sustain 
any objection toit. Yet in substance, the trust would be 
as remote from the express provisions of the charter, as 
are the objects (supposing them otherwise maintain- 
able,) now under our consideration. In short, it ap- 
pears to us that any attempt to narrow down the powers 
given to the Corporation, so as to exclude it from taking 
property upon trusts, for purposes confessedly chari- 
table and beneficial to the City or the public, would be to 
introduce a doctrine inconsistent with sound principles, 
and defeat instead of promoting the true policy of the 
State. We think, then, that the charter of the City does 
invest the Corporation with powers and rights to take 
property upon trust, for charitable purposes—which 
are not otherwise obnoxious to legal animadversion; 
and, therefore, the objection that it is incompetent to 
take or administer a trust, is unfounded in principle or 
authority, under the law of Pennsylvania. 

It is manifest that the Legislature of Pennsylvania 
acted upon this interpretation of the charter of the City, 
in passing the Acts of the 24th of March and the 4th of 
April, 1832, to carry into effect certain improvements, 
and execute certain trusts under the Will of Mr. Girard. 
The preamble to the first Act expressly states, that it is 
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passed “‘to effect the improvements contemplated by the 
said Testator, and to execute in all other respects, the 
trusts created by his Will,” as to which the Testator had 
desired the Legislature to pass the necessary laws. The 
tenth section of the same Act provides: “That it shall 
be lawful for the Mayor, Aldermen and Citizens of 
Philadelphia to exercise all such jurisdiction, enact all 
such ordinances, and to do and execute all such acts and 
things whatsoever, as may be necessary and convenient 
for the full and entire acceptance, execution and prose- 
cution of any and all devises, bequests, trusts and pro- 
visions contained in the said Will, &c., to carry which 
into effect” the Testator had desired the Legislature to 
enact the necessary laws. But what is more direct to 
the present purpose, because it imports a full recogni- 
tion of the validity of the devise for the erection of the 
College, is the provision of the 11th section of the same 
act, which declares, ““That no road or street shall be 
laid out or passed through the land in the county of 
Philadelphia, bequeathed by the late Stephen Girard, 
for the erection of a College, unless the same shall be 
recommended by the trustees or directors of the said 
College, and approved by a majority of the Select and 
Common Councils of the City of Philadelphia.” The 
other act is also full and direct to the same purpose, and 
provides, “That the Select and Common Councils of the 
City of Philadelphia shall be, and they are hereby au- 
thorized to provide by ordinance, or otherwise, for the 
election or appointment of such officers and agents, as 
they may deem essential to the due execution of the du- 
ties and trusts enjoined and created by the Will of the 
late Stephen Girard.”” Here then, there is a positive 
authority conferred upon the City authorities to act 
upon the trusts under the Will, and to administer the 
same through the instrumentality of agents, appointed 
by them. No doubt can then be entertained, that the 
Legislature meant to affirm the entire validity of those 
trusts, and the entire competency of the Corporation to 
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take and hold the property devised upon the trusts 
named in the Will. 

It is true that this is not a judicial decision, and enti- 
tled to full weight and confidence as such; but it is a 
Legislative exposition, and confirmation of the compe- 
tency of the Corporation to take the property and exe- 
cute the trusts; and if those trusts were valid in point 
of law, the Legislature would be estopped thereafter to 
contest the competency of the Corporation to take the 
property and execute the trusts, either upon a quo war- 
ranto, or any other proceeding, by which it should seek 
to divert the property and invest other trustees with the 
execution of the trusts, upon the ground of any sup- 
posed incompetency of the Corporation; and, if the 
trusts were, in themselves, valid in point of law, it is 
plain that neither the heirs of the Testator, nor any 
other private persons, could have any right to enquire 
into, or contest the right of the corporation to take the 
property, to execute the trusts; but this right would ex- 
clusively belong to the State, in its sovereign capacity, 
and in its sole discretion to enquire into and contest the 
same by a quo warranto or other proper judicial pro- 
ceeding. In this view of the matter, the recognition 
and confirmation of the devises and trusts of the Will, 
by the Legislature, are of the highest importance and 
potency. 

We are, then, led directly to the consideration of the 
question, which has been so elaborately argued at the 
bar, as to the validity of the trusts for the erection of 
the College, according to the requirements and regula- 
tions of the Will of the Testator. That the trusts are 
of an eleemosynary nature, and charitable uses, in a ju- 
dicial sense, we entertain no doubt. Not only are chari- 
ties for the maintenance and relief of the poor, sick, 
and impotent, charities in the sense of the common law, 
but also donations given for the establishment of col- 
leges, schools, and seminaries of learning, and especially 
such as are for the education of orphans and poor 
scholars. 
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The Statute of the 43d of Elizabeth, Ch. iv. has been 
adjudged by the Supreme Court of Pennsylvania not to 
be in force in that State. But then it has been solemnly 
and recently adjudged by the same Court, in the case of 
Zimmerman vs. Andres, (January term 1844,) “that it 
is so considered rather on account of the inapplicability 
of its regulations as to the modes of proceeding, than in 
reference to its conservative provisions.” “These have 
been in force here by common usage and constitutional 
recognition; and not only these, but the more extensive 
range of charitable uses, which Chancery supported be- 
fore that statute and beyond it.”’ Nor is this any new 
doctrine in that Court; for it was formally promulgated 
in the case of Witman vs. Lex, 17 Serg. and Rawle, 88, 
at a much earlier period, 1827. 

Several objections have been taken to the present be- 
quest to extract it from the reach of these decisions. In 
the first place, that the Corporation of the City is incap- 
able by law of taking the donation for such trusts. This 
objection has been already sufficiently considered. In 
the next place, it is said, that the beneficiaries, who are 
to receive the benefit of the charity are too uncertain 
and indefinite to allow the bequest to have any legal 
effect, and hence the donation is void, and the property 
results to the heirs. And in support of this argument, 
we are pressed by the argument that charities of such 
an indefinite nature are not good at the common law, 
(which is admitted on all sides to be the law of Penn- 
sylvania, so far as it is applicable to its institutions and 
constitutional organization and civil rights and privi- 
leges,) and hence the charity fails; and the decision of 
this Court in the case of the Trustees of the Philadel- 
phia Baptist Association vs. Hart’s Execrs. 4 Wheat. R. 
1, is strongly relied on as fully in point. There are two 
circumstances which materially distinguish that case 
from the one now before the Court. The first is, that 
that case arose under the law of Virginia, in which State 
the statute of 43 Elizabeth ch. iv. had been expressly 
and entirely abolished by the Legislature, so that no aid 


309 


whatsoever could be derived from its provisions to sus- 
tain the bequest. The second is, that the devisees, (the 
trustees, ) were an incorporated association, which had 
no legal capacity to take and hold the donation in suc- 
cession for the purposes of the trust, and the beneficia- 
ries were also uncertain and indefinite. Both circum- 
stances, therefore, concurred, a donation to trustees 
incapable of taking, and beneficiaries uncertain and 
indefinite. The Court upon that occasion went into an 
elaborate examination of the doctrine of the common 
law on the subject of charities, antecedent to and inde- 
pendent of the statute of 43 Elizabeth, ch. iv., for that 
was still the common law of Virginia. Upona thorough 
examination of all the authorities, and all the lights, 
certainly in no small degree shadowy, obscure and flick- 
ering, the Court came to the conclusion, that at the 
common law, no donation to charity could be enforced 
in Chancery, where both of these circumstances, or 
rather where both of these defects occurred. The Court 
said; ““We find no dictum that charities could be estab- 
lished on such information, (by the Attorney General, ) 
where the conveyance was defective, or the donation 
was so vaguely expressed that the donee, if not a char- 
ity, would be incapable of taking.” In reviewing the 
authorities upon that occasion, much reliance was placed 
upon Collinson’s case; Hobart’s Rep., 136, S. C., cited 
Duke on Char., by Bridgman, 368, Moore, R. 888, and 
Plate vs. St. John’s College, Cambridge, Finch Rep., 
221 Se. lt Cas:in Chan-.,-267 "Duke on ‘Chars by 
Bridgman, 379, and the case reported in 1 Chancery 
Cases, 134. But these cases, as also Flood’s case, Hob. 
Revise; Se Cs 1. ka. Abridez, 98: pl; 6; turned -upen 
peculiar circumstances. Collinson’ Ss case was upon a 

devise in 15 Hen. 8, and was before the statute of Wills. 
The other cases were cases where the donees could not 
take at law, not being properly described, or not having 
a competent capacity to take, so that there was no legal 
trustee; and yet the devises were held good as valid ap- 
pointments under the statute of 43 Elizabeth. The dic- 
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tum of Lord Loughborough in Atty. General vs. Bow- 
yer, 3 Ves., 714, 726 was greatly relied on, where he 
says: “It does not appear that this Court at that period 
(that is, before the statute of Wills,) had cognizance 
upon information for the establishment of charities. 
Prior to the time of Lord Ellesmere, as far as tradition 
in times immediately following goes, there were no such 
informations as this on which I am now sitting; (an 
information to establish a College under a devise before 
the statute of Mortmain of 9 Geo. 2, ch. xxxvi,) but 
they made out their case as well as they could at law.” 
In this suggestion, Lord Loughborough had under his 
consideration Porter’s case, 1 Co. Rep. 16. But there 
a devise was made in 32 Hen. 8, to the Testator’s wife 
upon condition for her to grant the lands, &c., in all 
convenient speed after his decease, for the maintenance 
and continuance of a certain free school, and alms-men 
and alms-women, forever. The heir entered for and 
after condition broken, and then conveyed the same 
lands to Queen Elizabeth, in the 34th of her reign: and 
the Queen brough an information of Intrusion against 
Porter for the land in the same year. One question 
was, whether the devise was not to a superstitious use, 
and therefore void under the Act of 23 Hen. 8 ch. ii., or, 
whether it was good as a charitable use. And it was 
resolved by the Court that the use was a good charitable 
use, and that the statute did not extend to it. So that 
here we have a plain case of a charity held good before 
the statute of Elizabeth, upon the ground of the common 
law, there being a good devisee originally, although the 
condition was broken, and the use was for charitable 
purposes in some respects indefinite. Now if there was 
a good devisee to take as Trustee, and the charity was 
good at the common law, it seems somewhat difficult 
to say, why, if no legal remedy was adequate to redress 
it, the Court of Chancery might not enforce the trust, 
since trusts for other specific purposes were then, at 
least when there were designated Trustees, within the 
jurisdiction of Chancery. 
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There are, however, dicta of eminent judges, some of 
which were commented upon in the case in 4 Wheaton, 
which do certainly support the doctrine that charitable 
uses might be enforced in Chancery, upon the general 
jurisdiction of the court independently of the statute of 
43 Elizabeth; and that the jurisdiction had been acted 
upon, not only subsequent but antecedent to that stat- 
ute. Such was the opinion of Sir Joseph Jekyll in Eyre 
vs. Countess of Shaftsbury, 2 P. Will. 102, 2 Eq. 
Abridge. 710, pl. 2 and that of Lord Northington in 
Attys Genvuseelancred; ly Eden, 110; S* G2A mbler, 
351. 1 Wm. Black. 90, and that of Lord Chief Justice 
Wilmot in his elaborate judgment in Atty. Gen. vs. 
Lady Downing, Wilmot’s Notes, p. 1, 29, given after an 
examination of all the leading authorities. Lord Eldon 
in the Attorney General vs. The Skinners company, 2. 
Russ. 407, intimates in clear terms his doubts whether 
the jurisdiction of Chancery over charities arose solely 
under the Statute of Elizabeth, suggesting that the stat- 
ute has perhaps been construed with reference to a sup- 
posed antecedent jurisdiction of the court, by which 
void devises to charitable purposes were sustained. Sir 
John Leach in the case of a charitable use before the 
statute of Elizabeth, Attorney General vs. The Master 
of Brentwood school, 1. Mylne & Keen, 376, said; “al- 
though at this time no legal devise could be made to a 
Corporation for a charitable use, yet lands so devised 
were in Equity bound by a trust for the charity, which a 
Court of Equity would then execute.” In point of fact, 
the charity was so decreed in that very case in the 12th 
year of Elizabeth. But what is still more important is 
the declaration of Lord Redesdale, a great Judge in 
Equity, in the Atty. Genl. vs. the Mayor of Dublin, 1 
Bligh., 312, 347-1827, where he says: “We are refer- 
red to the statute of Elizabeth with respect to charitable 
uses, as creating a new law upon the subject of charita- 
ble uses. That statute only created a new jurisdiction; 
it created no new law. It created a new and ancillary 
jurisdiction, a jurisdiction created by commission, &c. ; 
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but the proceedings of that commission were made sub- 
ject to appeal to the Lord Chancellor, and he might re- 
verse or affirm what they had done, or make such order 
as he might think fit for reserving the controlling juris- 
diction of the Court of Chancery, as it existed before the 
passing of that statute; and there can be no doubt that 
by information by the Attorney General, the same thing 
might be done.” He then adds: ‘“‘The right which the 
Attorney General has to file an information, is a right 
of prerogative. The King as Parens Patriz has a right 
by his proper officer, to call upon the several Courts of 
Justice, according to the nature of their several jurisdic- 
tions, to see that right is done to his subjects, who are 
incompetent to act for themselves, as in the case of 
charities and other cases.” So that Lord Redesdale 
maintains the jurisdiction in the broadest terms, as 
founded in the inherent jurisdiction of Chancery, inde- 
pendently of the statute of 43 Elizabeth. In addition to 
these dicta and doctrines, there is the very recent case 
of the Incorporated Society vs. Richards, 1 Drury and 
Warren, 258, where Lord Chancellor Sugden, in a very 
masterly judgment, upon a full survey of all the author- 
ities, and where the point was directly before him, held 
the same doctrine as Lord Redesdale, and expressly de- 
cided that there is an inherent jurisdiction in Equity in 
cases of charity, and that charity is one of those objects 
for which a Court of Equity has at all times interfered 
to make good that, which at law was an illegal or infor- 
mal gift; and that cases of charity in Courts of Equity 
in England, were valid independently of and previous to 
the statute of Elizabeth. 

Mr. Justice Baldwin, in the case of the Will of Sarah 
Zane, which was cited at the bar, and pronounced at 
April term of the Circuit Court in 1833, after very ex- 
tensive and learned researches into the ancient English 
authorities and statutes, arrived at the same conclusion, 
in which the District Judge, the late lamented Judge 
Hopkinson, concurred; and that opinion has a more 
pointed bearing upon the present case, since it included 
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a full review of the Pennsylvania laws and doctrine on 
the subject of charities. 

But very strong additional light has been thrown 
upon this subject, by the recent publications of the Com- 
missioners on the Public Records in England, which 
contain a very curious and interesting collection of the 
Chancery Records in the reign of Queen Elizabeth, and 
in the earlier reigns. Among these are found many 
cases, in which the Court of Chancery entertained juris- 
diction over charities long before the statute of 43 
Elizabeth; and some fifty of these cases, extracted from 
the printed calendars, have been laid before us. They 
establish in the most satisfactory and conclusive man- 
ner, that cases of charities, where there were trustees 
appointed for general and indefinite charities, as well 
as for specific charities, were familiarly known to and 
acted upon and enforced in the Court of Chancery. In 
some of these cases the charities were not only of an 
uncertain and indefinite nature, but as far as we can 
gather from the imperfect statement in the printed rec- 
ords, they were also cases where there were either no 
trustees appointed, or the trustees were not competent to 
take. These records, therefore, do in a remarkable 
manner confirm the opinion of Sir Joseph Jekyll, Lord 
Northington, Lord Chief Justice Wilmot, Lord Redes- 
dale and Lord Chancellor Sugden. Whatever doubts, 
therefore, might properly be entertained upon the sub- 
ject, when the case of the trustees of the Philadelphia 
Baptist Association vs. Hart’s Executors, 4 Wheat. 1, 
was before this Court, 1819, those doubts were entirely 
removed by the later and more satisfactory sources of 
information to which we have alluded. 

If then, this be the true state of the common law on 
the subject of charities, it would upon the general prin- 
ciples already suggested, be a part of the common law 
of Pennsylvania. It would be no answer to say that if 
so, it was dormant, and that no Court possessing equity 
powers now exists or has existed in Pennsylvania cap- 
able of enforcing such trusts. The trusts would never- 
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theless be valid in point of law; and remedies may from 
time to time be applied by the Legislature to supply the 
defects. It is no proof of the non-existence of equi- 
table rights, that there exists no adequate legal remedy 
to enforce them. They may during the time slumber, 
but they are not dead. 

But the very point of the positive existence of the 
law of charities, in Pennsylvania, has been, as has been 
already stated, fully recognized and enforced in the 
State Courts of Pennsylvania, as far as their remedial 
process would enable these Courts to act. This is 
abundantly established in the cases cited at the Bar, and 
especially by the case of Witman vs. Lex, 17 Serg. and 
Rawle, 88, and that of Sarah Zane’s Will before Mr. 
Justice Baldwin and Judge Hopkinson. In the former 
case the Court said, “that it is immaterial whether the 
person to take be in esse or not, or whether the legatee 
were at the time of the bequest a Corporation capable 
of taking or not, or how uncertain the objects may be, 
provided there be a discretionary power vested any- 
where over the application of the Testator’s bounty to 
those objects ; or whether their corporate designation be 
mistaken. If the intention sufficiently appears in the 
bequest, it would be valid.” In the latter case, certain 
bequests given by the Will of Mrs. Zane to the yearly 
meeting of Friends in Philadelphia, an incorporated 
association, for purposes of general and indefinite char- 
ity, were as well as other bequests of a kindred nature, 
held to be good and valid; and were enforced accord- 
ingly. The case then, according to our judgment, is 
completely closed in by the principles and authorities 
already mentioned, and is that of a valid charity in 
Pennsylvania, unless it is rendered void by the remain- 
ing objection which has been taken to it. 

This objection is, that the foundation of the College 
upon the principles and exclusions prescribed by the 
Testator, is derogatory and hostile to the Christian reli- 
gion, and is so void, as being against the common law 
and public policy of Pennsylvania, and this for two rea- 
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sons; first, because of the exclusion of all Ecclesiastics, 
Missionaries and Ministers of any sect, from holding or 
exercising any station or duty in the College, or even 
visiting the same; and secondly, because it limits the 
instruction to be given to the scholars to pure morality, 
and general benevolence, and a love of truth, sobriety 
and industry, thereby excluding by implication all in- 
struction in the Christian Religion. 

In considering this objection, the Court are not at 
liberty to travel out of the Record, in order to ascertain 
what were the private religious opinions of the Testa- 
tor, of which, indeed, we can know nothing, nor to con- 
sider whether the scheme of education, by him pre- 
scribed, is such as we ourselves should approve, or as is 
best adapted to accomplish the great aims and ends of 
education.—Nor are we at liberty to look at general 
considerations of the supposed public interest and policy 
of Pennsylvania upon this subject, beyond what its 
Constitution and laws, and judicial decisions make 
known to us. The question, what is the public policy of 
a State, and what is contrary to it, if enquired into be- 
yond these limits, will be found to be one of great 
vagueness and uncertainty, and to involve discussions, 
which scarcely come within the range of judicial duty 
and functions, and upon which men, may and will, com- 
plexionally differ. Above all, when that topic is con- 
nected with religious policy, in a country composed of 
such a variety of religious sects as our country, it is 
impossible not to feel, that it would be attended with 
almost insuperable difficulties, and involve differences 
of opinion, almost endless, in their variety. We dis- 
claim any right to enter upon such examinations, 
beyond what the State Constitutions and laws, and 
decisions, necessarily bring before us. 

It is also said, and truly, that the Christian religion 
is a part of the common law of Pennsylvania; but this 
proposition is to be received with its appropriate qualifi- 
cations, and in connection with the Bill of Rights of 
that State, as found in its Constitution of Government. 
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The Constitution of 1790, (and the like provision will, 
in substance, be found in the Constitution of 1776, and 
in the existing Constitution of 1838,) expressly de- 
clares, “That all men have a natural and indefeasible 
right to worship Almighty God according to the dictates 
of their own consciences; and no man can, of right, be 
compelled to attend, erect or support any place of wor- 
ship, or to maintain any ministry against his consent; no 
human authority can, in any case whatever, control or 
interfere with the rights of conscience; and no prefer- 
ence shall ever be given, by law, to any religious estab- 
lishments, or modes of worship.” Language more com- 
prehensive for the complete protection of every variety 
of religious opinion could scarcely be used; and it must 
have been intended to extend equally to all sects, whether 
they believed in Christianity or not, and whether they 
were Jews or infidels; so that we are compelled to admit 
that although Christianity be a part of the common law 
of the State, yet it is so in this qualified sense, that its 
divine origin and truth are admitted, and therefore it is 
not to be maliciously and openly reviled and blasphemed 
against, to the annoyance of believers, or the injury 
of the public. Such was the doctrine of the Supreme 
Court of Pennsylvania, in Updegraph vs. the Common- 
wealth 11 Serg. and Rawle, 394. 

It is unnecessary for us, however, to consider what 
would be the legal effect of a devise in Pennsylvania 
for the establishment of a school or college for the pro- 
pagation of Judaism or Deism, or any other form of In- 
fidelity. Such a case is not to be presumed to exist in 
a Christian country; and therefore, it must be made 
out by clear and indisputable proofs. Remote infer- 
ences, or possible results, or speculative tendéncies are 
not to be drawn or adopted for such purposes. There 
must be plain, positive and express provisions, demon- 
strating not only that Christianity is not to be taught, 
but that it is to be impugned or repudiated. 

Now, in the present cases, there is no pretense to say, 
that any such positive or express provisions exist, or 
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are even shadowed forth in the Will. The Testator 
does not say that Christianity shall not be taught in the 
College, but only that no ecclesiastic of any sect shall 
hold or exercise any station or duty in the College. 
Suppose, instead of this, he had said that no person but 
a layman shall be an instructor, or officer, or visitor in 
the College, what legal objection could have been made 
to sucha restriction? And yet the actual prohibition is 
in effect the same in substance. But it is asked; why are 
ecclesiastics excluded, if it is not because they are the 
stated and appropriate preachers of Christianity? The 
answer may be given in the very words of the Testator: 
—“TIn making this restriction, (says he,) I do not mean 
to cast any reflection upon any sect or person whatso- 
ever; but as there is such a multitude of sects, and such 
a diversity of opinion amongst them, I desire to keep the 
tender minds of the orphans, who are to derive advan- 
tage from this bequest, free from the excitement which 
clashing doctrines and sectarian controversy are so apt 
to produce.” Here, then, we have the reason given; 
and the question is not, whether it is satisfactory to us, 
nor whether the history of Religion does or does not 
justify such a sweeping statement; but the question is, 
whether the exclusion be not such as the Testator had a 
right, consistently with the laws of Pennsylvania, to 
maintain, upon his own notions of religious instruction. 
Suppose the Testator had excluded all religious instruc- 
tors but Catholics, or Quakers, or Swedenborgians; or 
to put a stronger case, he had excluded all religious in- 
structors but Jews, would the bequest have been void 
on that account? Suppose he had excluded all lawyers, 
or all physicians, or all merchants from being instruc- 
tors or visitors, would the prohibition have been fatal to 
the bequest? The truth is, that in cases of this sort, it 
is extremely difficult to draw any just and satisfactory 
line of distinction in a free country, as to the qualifica- 
tions or disqualifications which may be insisted upon 
by the donor of a charity, as to those who shall admin- 
ister or partake of his bounty. 
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But the objection, itself, assumes the proposition that 
Christianity is not to be taught, because ecclesiastics are 
not to be instructors or officers. But this is by no 
meansa necessary or legitimate inference fromthe prem- 
ises. Why may not laymen instruct in the general 
principles of Christianity, as well as ecclesiastics? 
There is no restriction as to the religious opinions of 
the instructors and officers. They may be, and doubt- 
less under the auspices of the City government, they 
will always be men, not only distinguished for learning 
and talent, but for piety, and elevated virtue, and holy 
lives and character. And we cannot overlook the bles- 
sings which such men, by their conduct as well as their 
instructions, may, nay must impart to their youthful 
pupils. Why may not the Bible, and especially the 
New Testament, without note or comment, be read and 
taught as a divine revelation, in the College—its gen- 
eral precepts expounded, its evidences explained, and its 
glorious principles of morality inculcated? What is 
there to prevent a work, not sectarian, upon the general 
evidences of Christianity, from being read and taught 
in the College by lay teachers? Certainly there is 
nothing in the Will that proscribes such studies. Above 
all, the Testator positively enjoins, “That all the in- 
structors and teachers in the College shall take pains 
to instil into the minds of the scholars the purest prin- 
ciples of morality, so that on their entrance into active 
life they may, from inclination and habit, evince benev- 
olence towards their fellow-creatures,anda love of truth, 
sobriety and industry, adopting at the same time, such 
religious tenets as their matured reason may enable 
them to prefer.” Now it may well be asked, what is there 
in all this, which is positively enjoined, inconsistent with 
the spirit or truths of Christianity? Are not these 
truths all taught by Christianity, although it teaches 
much more? Where can the purest principles of 
morality be learned so clearly or so perfectly, as from 
the New Testament? Where are benevolence, the love 
of truth, sobriety and industry, so powerfully and irre- 
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sistibly inculcated as in the sacred volume? The Tes- 
tator has not said how these great principles are to be 
taught, or by whom, except it be by laymen, nor what 
books are to be used to explain or enforce them. All 
that we can gather from his language is, that he desired 
to exclude sectarians and sectarianism from the College, 
leaving the instructors and officers free to teach the 
purest morality, the love of truth, sobriety and industry 
by ail appropriate means: and of course, including the 
best, the surest and the most impressive. The objection 
then, in this view, goes to this, either that the Testator 
has totally omitted to provide for religious instruction 
in his scheme of education, (which, from what has been 
already said, is an inadmissible interpretation ) or that it 
includes but partial and imperfect instruction in those 
truths. In either view, can it be truly said that it con- 
travenes the known law of Pennsylvania upon the sub- 
ject of charities, or is not allowable under the article of 
the Bill of Rights, already cited? Is an omission to 
provide for instruction in Christianity, in any scheme of 
school or college education a fatal defect, which avoids 
it according to the law of Pennsylvania? If the in- 
struction provided for is incomplete and imperfect, is it 
equally fatal? These questions are propounded, because 
we are not aware that any thing exists in the Constitu- 
tion or laws of Pennsylvania, or the judicial decisions 
of its tribunals, which would justify us in pronouncing 
that such defects would be so fatal. Let us take the case 
of a charitable donation to teach the poor orphans read- 
ing, writing, arithmetic, geography and navigation, and 
excluding all other studies and instruction; would the 
donation be void, as a charity, in Pennsylvania, as being 
deemed derogatory to Christianity? Hitherto, it has 
been supposed that a charity for the instruction of the 
poor, might be good and valid in England, even if it 
did not go beyond the establishment of a grammar 
school. And in America, it has been thought, in the 
absence of any express legal prohibitions, that the donor 
might select the studies, as well as the class of persons 
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who were to receive his bounty, without being compel- 
lable to make religious instruction a necessary part of 
those studies. It has hitherto been thought sufficient, 
if he does not require any thing to be taught inconsist- 
ent with Christianity. 

Looking to the objection, therefore, in a mere judicial 
view, which is the only one in which we are at liberty 
to consider it, we are satisfied that there is nothing in 
the devise establishing the College, or in the regulations 
and restrictions contained therein, which are inconsist- 
ent with the Christian religion, or are opposed to any 
known policy of the State of Pennsylvania. 

This view of the whole matter, renders it unnecessary 
for us to examine the other remaining question, to 
whom, if the devise were void, the property would be- 
long, whether it would fall into the residue of the estate 
devised to the City, or become a resulting trust for the 
heirs at law. 

Upon the whole, it is the unanimous opinion of the 
Court, that the decree of the Circuit Court of Pennsyl- 
vania, dismissing the bill, ought to be affirmed, and it 
is accordingly affirmed, with costs. 


Test, WM. THOS. CARROLL, 
Clerk of Supreme Court, U.S. 
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STEPHEN GIRARD 
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I, STEPHEN GIRARD, of the City of Philadelphia, in 
the Commonwealth of Pennsylvania, Mariner and Mer- 
chant being of sound mind, memory and understanding, 
do make and publish this my last Will and Testament, 
in manner following: that is to say— 

I. I give and bequeath unto “The Contributors to 
the Pennsylvania Hospital,” of which Corporation I 
am a member, the sum of Thirty Thousand Dollars, 
upon the following conditions, namely, that the said sum 
shall be added to their Capital, and shall remain a part 
thereof forever, to be placed at interest, and the interest 
thereof to be applied, in the first place, to pay to my 
black woman Hannah (to whom I hereby give her free- 
dom,) the sum of two hundred dollars per year, in 
quarterly payments of fifty dollars each in advance, dur- 
ing all the term of her life; and, in the second place, the 
said interest to be applied to the use and accommodation 
of the sick in the said Hospital, and for providing, and 
at all times having competent matrons, and a sufficient 
number of nurses and assistant nurses, in order not only 
to promote the purposes of the said Hospital, but to 
increase this last class of useful persons, much wanted 
in our City. 

II. I give and bequeath to “The Pennsylvania Insti- 
tution for the Deaf and Dumb,” the sum of Twenty 
Thousand Dollars, for the use of that Institution. 

III. I give and bequeath to “The Orphan Asylum of 


342 


Philadelphia,” the sum of Ten Thousand Dollars, for 
the use of that Institution. 

IV. I give and bequeath to “The Comptrollers of the 
Public Schools for the City and County of Philadel- 
phia,” the sum of Ten Thousand Dollars, for the use of 
the Schools upon the Lancaster system, in the first sec- 
tion of the first school district of Pennsylvania. 

V. I give and bequeath to “The Mayor, Aldermen 
and Citizens of Philadelphia,’’the sum of Ten Thousand 
Dollars, in trust safely to invest the same in some pro- 
ductive fund, and with the interest and dividends aris- 
ing therefrom to purchase fuel, between the months of 
March and August in every year forever, and in the 
month of January in every year forever, distribute the 
same amongst poor white house-keepers and room- 
keepers, of good character, residing in the City of Phil- 
adelphia. 

VI. I give and bequeath to the Society for the relief 
of poor and distressed Masters of Ships, their Widows 
and Children, (of which Society I am a member, ) the 
sum of Ten Thousand Dollars, to be added to their 
Capital stock, for the uses and purposes of said Society. 

VII. I give and bequeath to the gentlemen who shall 
be Trustees of the Masonic Loan, at the time of my 
decease, the sum of Twenty Thousand Dollars, includ- 
ing therein ten thousand and nine hundred dollars due to 
me, part of the Masonic Loan, and any interest that 
may be due thereon at the time of my decease, in trust, 
for the use and benefit of “The Grand Lodge of Penn- 
sylania, and Masonic Jurisdiction thereto belonging,” 
and to be paid over by the said Trustees to the said 
Grand Lodge, for the purpose of being invested in some 
safe stock or funds, or other good security, and the divi- 
dends and interest arising therefrom to be again so 
invested and added to the Capital, without applying any 
part thereof to any other purpose, until the whole capital 
shall amount to thirty thousand dollars, when the same 
shall forever after remain a permanent fund or Capital, 
of the said amount of thirty thousand dollars, the 
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interest whereof shall be applied from time to time to 
the relief of poor and respectable brethren; and in order 
that the real and benevolent purposes of Masonic Insti- 
tutions may be attained, I recommend to the several 
lodges not to admit to membership, or to receive mem- 
bers from other lodges, unless the applicants shall 
absolutely be men of sound and good morals. 

VIII. I give and bequeath unto Philip Peltz, John 
Lentz, Francis Hesley, Jacob Baker and Adam Young, 
of Passyunk Township, in the County of Philadelphia, 
the sum of Six Thousand Dollars, in trust, that they 
or the survivors or survivor of them shall purchase a 
suitable piece of ground, as near as may be in the 
centre of said Township, and thereon erect a substantial 
brick building, sufficiently large for a school-house, and 
the residence of a school-master, one part thereof for 
poor male white children, and the other part for poor 
female white children of said Township; and as soon as 
the said school-house shall have been built, that the 
said trustees or the survivors or survivor of them, shall 
convey the said piece of ground and house thereon erect- 
ed, and shall pay over such balance of said sum as may 
remain unexpended to any board of directors and their 
successors, in trust, which may at the time exist or be 
by law constituted, consisting of at least twelve discreet 
inhabitants of the said Township, and to be annually 
chosen by the inhabitants thereof; the said piece of 
ground and house to be carefully maintained by said 
directors and their successors solely for the purposes of 
a school as aforesaid, forever, and the said balance to be 
securely invested as a permanent fund, the interest 
thereof to be applied from time to time towards the edu- 
cation in the said school of any number of such poor 
white children of said Township; and I do hereby 
recommend to the citizens of said Township to make 
additions to the fund whereof I have laid the founda- 
tion. 

IX. I give and devise my house, and lot of ground 
thereto belonging, situate in rue Ramouet aux Char- 
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trons, near the city of Bordeaux, in France, and the 
rents, issues, and profits thereof, to my brother, Etienne 
Girard, and my niece Victoire Fenellon, (daughter of my 
late sister, Sophia Girard Capayron, ) (both residing in 
France,) in equal moieties for the life of my said 
brother, and, on his decease, one moiety of the said 
house and lot to my said niece Victoire, and her heirs 
forever, and the other moiety to the six children of my 
said brother, namely, John Fabricius, Marguerite, Ann 
Henriette, Jean August, Marie, and Madelaine Hen- 
riette, share and share alike, (the issue of any deceased 
child, if more than one, to take amongst them the 
parent’s share) and their heirs forever. 

X. I give and bequeath to my said brother, Etienne 
Girard, the sum of Five Thousand Dollars, and the like 
sum of Five Thousand Dollars to each of his six 
children above named: if any of the said children shall 
die prior to the receipt of his or her legacy of five 
thousand dollars, the said sum shall be paid, and I give 
and bequeath the same to any issue of such deceased 
child, if more than one, share and share alike. 

XI. I give and bequeath to my said niece, Victoire 
Fenellon, the sum of Five Thousand Dollars. 

XII. I give and bequeath absolutely to my niece, 
Antoinette, now married to Mr. Hemphill, the sum of 
Ten Thousand Dollars, and I also give and bequeath to 
her the sum of Fifty Thousand Dollars, to be paid over 
to a trustee or trustees to be appointed by my executors, 
which trustee or trustees shall place and continue the 
said sum of fifty thousand dollars upon good security, 
and pay the interest and dividends thereof as they shall 
from time to time accrue, to my said niece for her sepa- 
rate use, during the term of her life, and from and 
immediately after her decease, to pay and distribute the 
capital to and among such of her children and the issue 
of the deceased children, and in such parts and shares as 
she the said Antoinette, by any instrument under her 
hand and seal, executed in the presence of at least two 
credible witnesses, shall direct and appoint, and for 
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default of such appointment, then to and among the said 
children and issue of deceased children in equal shares, 
_ such issue of deceased children, if more than one, to take 
only the share which their deceased parent would have 
taken if living. 

XIII. I give and bequeath unto my niece Carolina, 
now married to Mr. Haslam, the sum of Ten Thousand 
Dollars; to be paid over to a trustee or trustees to be 
appointed by my executors, which trustee or trustees 
shall place and continue the said money upon good 
security, and pay the interest and dividends thereof 
from time to time as they shall accrue, to my said niece, 
for her separate use, during the term of her life: and 
from and immediately after her decease, to pay and 
distribute the capital to and among such of her children, 
and issue of deceased children, and in such parts and 
shares, as she the said Carolina, by any instrument 
under her hand and seal, executed in the presence of at 
least two credible witnesses, shall direct and appoint, 
and for default of such appointment, then to and among 
the said children, and issue of deceased children, in equal 
shares, such issue of deceased children, if more than 
one, to take only the share which the deceased parent 
would have taken if living; but if my said niece Caro- 
lina, shall leave no issue, then the said trustee or trus- 
tees, on her decease, shall pay the said capital, and any 
interest accrued thereon, to and among Carolina Lal- 
lemand, (niece of the said Carolina,) and the children 
of the aforesaid Antoinetta Hemphill, share and share 
alike. 

XIV. I give and bequeath to my niece Henrietta, 
now married to Dr. Clark, the sum of Ten Thousand 
Dollars; and I give and bequeath to her daughter Caro- 
line, in the last clause above named, ) the sum of Twenty 
Thousand Dollars—the interest of the said sum of 
twenty thousand dollars, or so much thereof as may be 
necessary, to be applied to the maintenance and edu- 
cation of the said Caroline during her minority, and the 
principal, with any accumulated interest, to be paid to 
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the said Caroline on her arrival at the age of twenty-one 
years. 

XV. Unto each of the Captains who shall be in my 
employment at the time of my decease, either in port, 
or at sea, having charge of one of my ships or vessels, 
and having performed at least two voyages in my serv- 
ice, I give and bequeath the sum of Fifteen Hundred 
Dollars—provided he shall have brought safely into the 
port of Philadelphia, or if at sea at the time of my 
decease, shall bring safely into that port, my ship or 
vessel last entrusted to him, and also that his conduct 
during the last voyage shall have been in every respect 
conformable to my instructions to him. 

XVI. All persons, who, at the time of my decease, 
shall be bound to me by indenture, as apprentices or 
servants, and who shall then be under age, I direct my 
executors to assign to suitable masters immediately 
after my decease, for the remainder of their respective 
terms, on conditions as favourable as they can in regard 
to education, clothing and freedom dues; to each of the 
said persons in my service, and under age at the time of 
my decease, I give and bequeath the sum of Five Hun- 
dred Dollars, which sums respectively I direct my ex- 
ecutors safely to invest in public stock, to apply the in- 
terest and dividends thereof, towards the education of 
the several apprentices or servants, for whom the cap- 
ital is given respectively, and at the termination of the 
apprenticeship or service of each, to pay to him or her 
the said sum of five hundred dollars, and any interest 
accrued thereon, if any such interest shall remain un- 
expended; in assigning any indenture, preference shall 
be given to the mother, father, or next relation, as as- 
signee, should such mother, father, or relative desire it, 
and be at the same time respectable and competent. 

XVII. I give and bequeath to Francis Hesley (son of 
Mrs. S. Hesley, who is mother of Marianne Hesley, ) 
the sum of One Thousand Dollars, over and above such 
suum as may be due to him at my decease. 

XVIII. I charge my real estate in the State of Penn- 
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sylvania with the payment of the several annuities or , 
sums following, (the said annuities to be paid by the ~ 
Treasurer or other proper officers of the City of Phila- 
delphia, appointed by the Corporation thereof for the |. 
purpose, out of the rents and profits of said real estate 
hereinafter directed to be kept constantly rented, ) 
namely :— 

Ist. I give and bequeath to Mrs. Elizabeth Ingersoll, 
Widow of Jared Ingersoll, Esq., late of the City of 
Philadelphia, Counsellor at law, an annuity, or yearly 
sum of One Thousand Dollars, to be paid in half-yearly 
payments, in advance, of five hundred dollars each, 
during her life. 

2d. I give and bequeath to Mrs. Catharine Girard, 
now widow of Mr. J. B. Hoskins, who died in the Isle 
of France, an annuity, or yearly sum of Four Hundred 
Dollars, to be paid in half-yearly payments, in advance, 
of two hundred dollars each, during her life. 

3d. I give and bequeath to Mrs. Jane Taylor, my 
present house-keeper, (the widow of the late Captain 
Alexander Taylor, who was master of my ship Hel- 
vetius, and died in my employment,) an annuity, or 
yearly sum of Five Hundred Dollars, to be paid in half- 
yearly payments, in advance, of two hundred and fifty 
dollars each, during her life. 

Ath. I give and bequeath to Mrs. S. Hesley, my 
house-keeper at my place in Passyunk Township, an ~ 
annuity, or yearly sum of Five Hundred Dollars, to be 
paid in half-yearly payments, in advance, of two hun- 
dred and fifty dollars each, during her life. 

5th. I give and bequeath to Marianne Hesley, daugh- 
ter of Mrs. S. Hesley, an annuity, or yearly sum of 
Three Hundred Dollars, to be paid to her mother, for 
her use, in half-yearly payments, in advance of one hun- 
dred and fifty dollars each, until the said Marianne 
shall have attained the age of twenty-one years, when 
the said annuity shall cease, and the said Marianne will 
receive the five hundred dollars given to her and other 
indented persons, according to clause XVI. of this Will. 
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6th. I give and bequeath to my late house-keeper, 
Mary Kenton, an annuity, or yearly sum of Three Hun- 
dred Dollars, to be paid in half yearly payments, in ad- 
vance, of one hundred and fifty dollars each, during 
her life. 

7th. I give and bequeath to Mrs. Deborah Scott, 
sister of Mary Kenton, and wife of Mr. Edwin T. 
Scott, an annuity, or yearly sum of Three Hundred 
Dollars, to be paid in half-yearly payments, in advance, 
of one hundred and fifty dollars each, during her life. 

8th. I give and bequeath to Mrs. Catharine M’Laren, 
sister of Mary Kenton, and wife of Mr. M’Laren, an 
annuity, or yearly sum of Three Hundred Dollars, to 
be paid in half-yearly payments, in advance, of one 
hundred and fifty dollars each, during her life. 

Oth. I give and bequeath to Mrs. Amelia G. Taylor, 
wife of Mr. Richard M. Taylor, an annuity, or yearly 
sum of Three Hundred Dollars, to be paid in half- 
yearly payments, in advance, of one hundred and fifty 
dollars each, during her life. 

XIX. All that part of my real and personal estate, 
near Washita, in the State of Louisiana, the said real 
estate consisting of upwards of two hundred and eight 
thousand arpens, or acres of land, and including therein 
the settlement hereinafter mentioned, I give, devise, and 
bequeath, as follows, namely: 1. I give, devise, and be- 
queath to the Corporation of the City of New Orleans, 
their successors and assigns, all that part of my real 
estate, constituting the settlement formed on my behalf 
by my particular friend, Judge Henry Bree, of Wash- 
ita, consisting of upwards of one thousand arpens, or 
acres of land, with the appurtenances and improvements 
thereon, and also all the personal estate thereto belong- 
ing, and thereon remaining, including upwards of thirty 
slaves now on said settlement, and their increase, in 
trust, however, and subject to the following reserva- 
tions: 

I desire, that no part of the said estate or property, or 
the slaves thereon, or their increase, shall be disposed of 
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or sold for the term of twenty years from and after my 
decease, should the said Judge Henry Bree survive me 
and live so long, but that the said settlement shall be 
kept up by the said Judge Henry Bree, for and during 
said term of twenty yéars, as if it was his own; that 
is, it shall remain under his sole care and control, he 
shall improve the same by raising such produce as he 
may deem most advisable, and after paying taxes, and 
all expenses in keeping up the settlement, by clothing 
the slaves and otherwise, he shall have and enjoy for 
his own use, all the net profits of said settlement. Pro- 
vided, however, and I desire that the said Judge Henry 
Bree, shall render annually to the Corporation of the 
City of New Orleans, a report of the state of the settle- 
ment, the income and expenditure thereof, the number 
and increase of the slaves, and the net result of the 
whole. I desire that, at the expiration of the said term 
of twenty years, or on the decease of the said Judge 
Henry Bree, should he not live so long, the land and 
improvements forming said settlement, the slaves there- 
. on, or thereto belonging, and all other appurtenant per- 
sonal property, shall be sold, as soon as the said Corpo- 
ration shall deem it advisable to do so, and the proceeds 
of the said sale or sales shall be applied by the said 
Corporation to such uses and purposes as they shall 
consider most likely to promote the health and general 
prosperity of the inhabitants of the City of New Or- 
leans. But, until the sale shall be made, the said Cor- 
poration shall pay all taxes, prevent waste or intrusion, 
and so manage the said settlement and the slaves, and 
their increase thereon, as to derive an income, and the 
said income shall be applied from time to time, to the 
same uses and purposes for the health and general pros- 
perity of the said inhabitants. 

2. I give, devise, and bequeath to the Mayor, Alder- 
men and Citizens of Philadelphia, their successors and 
assigns, two undivided third parts of all the rest and 
residue of my said real estate, being the lands unim- 
proved near Washita, in the said State of Louisiana, in 
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trust, that, in common with the Corporation of the City 
of New Orleans, they shall pay the taxes on the said 
lands, and preserve them from waste or intrusion, for 
the term of ten years from and after my decease, and, at 
the end of the said term, when they shall deem it advis- 
able to do so, shall sell and dispose of their interest in 
said lands gradually from time to time, and apply the 
proceeds of such sales to the same uses and purposes 
hereinafter declared and directed, of and concerning the 
residue of my personal estate. 

3. And I give, devise, and bequeath to the Corpora- 
tion of the City of New Orleans, their successors and 
assigns, the remaining one undivided third part of the 
said lands, in trust, in common with the Mayor, Alder- 
men and Citizens of Philadelphia, to pay the taxes on 
the said lands, and preserve them from waste and intru- 
sion, for the term of ten years from and after my de- 
cease, and, at the end of the said term, when they shall 
deem it advisable to do so, to sell and dispose of their 
interest in said lands gradually from time to time, and 
to apply the proceeds of such sale to such uses and pur- 
poses as the said Corporation may consider most likely 
to promote the health and general prosperity of the 
inhabitants of the City of New Orleans. 

“XX. And, whereas, I have been for a long time im- 
pressed with the importance of educating the poor, 
and of placing them, by the early cultivation of their 
minds and the development of their moral principles, 
above the many temptations to which, through poverty 
and ignorance, they are exposed; and I am particularly 
desirous to provide for such a number of poor male 
white orphan children, as can be trained in one institu- 
tion, a better education, as well as a more comfortable 
maintenance, than they usually receive from the appli- 
cation of the public funds: and whereas, together with 
the object just adverted to, I have sincerely at heart the 
welfare of the City of Philadelphia, and, as a part of it, 
am desirous to improve the neighbourhood of the river 
Delaware, so that the health of the citizens may be pro- 
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moted and preserved, and that the eastern part of the 
City may be made to correspond better with the interior. 
Now, I do give, devise and bequeath, all the residue and 
remainder of my real and personal estate of every sort 
and kind wheresoever situate, (the real estate in Penn- 
sylvania charged as aforesaid ) unto “the Mayor, Alder- 
men and Citizens of Philadelphia, their successors and 
assigns, in trust, to and for the several uses, intents and 
purposes hereinafter mentioned and declared of and 
concerning the same, that is to say; so far as regards 
my real estate in Pennsylvania, in trust, that no part 
thereof shall be ever sold or alienated by the said Mayor, 
Aldermen and Citizens of Philadelphia, or their succes- 
sors, but the same shall forever thereafter be let from 
time to time, to good tenants, at yearly or other rents, 
and upon leases in possession not exceeding five years 
from the commencement thereof, and that the rents, 
issues and profits arising therefrom, shall be applied 
towards keeping that part of the said real estate situate 
in the City and Liberties of Philadelphia constantly in 
good repair, (parts elsewhere situate to be kept in re- 
pair by the tenants thereof respectively) and towards 
improving the same, whenever necessary, by erecting 
new buildings; and that the net residue (after paying 
the several annuities herein before provided for, ) be ap- 
plied to the same uses and purposes as are herein de- 
clared of and concerning the residue of my personal 
estate: and so far as regards my real estate in Kentucky, 
now under the care of Messrs. Triplett & Brumley, in 
trust, to sell and dispose of the same, whenever it may 
be expedient to do so, and to apply the proceeds of such 
sale to the same uses and purposes as are herein de- 
clared of and concerning the residue of my personal 
estate. 

XXI. And so far as regards the residue of my per- 
sonal estate, in trust, as to two millions of dollars, part 
thereof, to apply and expend so much of that sum as 
may be necessary, in erecting, as soon as practicably 
may be, in the centre of my square of ground between 
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High and Chestnut streets, and Eleventh and Twelfth 
streets, in the City of Philadelphia, (which square of 
ground I hereby devote for the purposes hereinafter 
stated, and for no other, forever, ) a permanent College, 
with suitable out-buildings, sufficiently spacious for the 
residence and accommodation of at least three hundred 
scholars, and the requisite teachers and other persons 
necessary in such an institution as I direct to be estab- 
lished, and in supplying the said College and out-build- 
ings with decent and suitable furniture, as well as books 
and all things needful to carry into effect my general 
design. 

The said College shall be constructed with the most 
durable materials, and in the most permanent manner, 
avoiding needless ornament, and attending chiefly to the 
strength, convenience, and neatness of the whole: It 
shall be at least one hundred and ten feet east and west, 
and one hundred and sixty feet north and south, and 
shall be built on lines parallel with High and Chestnut 
streets, and Eleventh and Twelfth streets, provided 
those lines shall constitute at their junction right angles: 
It shall be three stories in height, each story at least 
fifteen feet high in the clear from the floor to the cor- 
nice: It shall be fire proof inside and outside. The 
floors and the roof to be formed of solid materials, on 
arches turned on proper centres, so that no wood may 
be used, except for doors, windowsand shutters: Cellars 
shall be made under the whole building, solely for the 
purposes of the Institution; the doors to them from the 
outside shall be on the east and west of the building, 
and access to them from the inside shall be had by steps, 
descending to the cellar floor from each of the entries or 
halls hereinafter mentioned, and the inside cellar doors 
to open under the stairs on the north-east and north- 
west corners of the northern entry, and under the stairs 
on the south-east and south-west corners of the south- 
ern entry; there shall be a cellar window under and ina 
line with each window in the first story—they shall be 
built one half below, and the other half above the sur- 


333 


face of the ground, and the ground outside each window 
shall be supported by stout walls; the sashes should 
open inside, on hinges, like doors, and there should be 
strong iron bars outside each window; the windows in- 
side and outside should not be less than four feet wide 
in the clear: There shall be in each story four rooms, 
each room not less than fifty feet square in the clear; 
the four rooms on each floor to occupy the whole space 
east and west on such floor or story, and the middle of 
the building north and south; so that in the north of 
the building, and in the south thereof, there may remain 
a space of equal dimensions, for an entry or hall in each, 
for stairs and landings: In the north-east and in the 
north-west corners of the northern entry or hall on the 
first floor, stairs shall be made so as to form a double 
staircase, which shall be carried up through the several 
stories ; and, in like manner, in the south-east and south- 
west corners of the southern entry or hall, stairs shall 
be made, on the first floor, so as to form a double stair- 
case, to be carried up through the several stories; the 
steps of the stairs to be made of smooth white marble, 
with plain square edges, each step not to exceed nine 
inches in the rise, nor to be less than ten inches in the 
tread; the outside and inside foundation walls shall be 
at least ten feet high in the clear from the ground to 
the ceiling; the first floor shall be at least three feet 
above the level of the ground around the building, after 
that ground shall have been so regulated as that there 
shall be a gradual descent from the centre to the side of 
the square formed by High and Chestnut, and Eleventh 
and Twelfth streets: all the outside foundation walls, 
forming the cellars, shall be three feet six inches thick 
up to the first floor, or as high as may be necessary to fix 
the centres for the first floor ; and the inside foundation 
wall, running north and south, and the three inside 
foundation walls running east and west (intended to 
receive the interior walls for the four rooms, each not 
less than fifty feet square in the clear, above men- 
tioned, ) shall be three feet thick up to the first floor, or 
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as high as may be necessary to fix the centres for the 
first floor; when carried so far up, the outside walls 
shall be reduced to two feet in thickness, leaving a recess 
outside of one foot, and inside of six inches—and when 
carried so far up, the inside foundation walls shall also 
be reduced six inches on each side, to the thickness of 
two feet; centres shall then be fixed on the various re- 
cesses, of six inches throughout, left for the purpose, 
the proper arches shall be turned, and the first floor laid; 
the outside and the inside walls shall then be carried up 
to the thickness of two feet throughout, as high as may 
be necessary to begin the recess intended to fix the cen- 
tres of the second floor, that is, the floor of the four 
rooms, each not less than fifty feet square in the clear, 
and for the landing in the north, and the landing in the 
south of the building, where the stairs are to go up—at 
this stage of the work, a chain, composed of bars of 
inch square iron, each bar about ten feet long, and 
linked together by hooks formed of the ends of the 
bars, shall be laid straightly and horizontally along the 
several walls, and shall be as tightly as possible worked 
into the centre of them throughout, and shall be secured 
wherever necessary; especially at all the angles, by iron 
clamps solidly fastened, so as to prevent cracking or 
swerving in any part; centres shall then be laid, the 
proper arches turned for the second floor and landings, 
and the second floor and landings shall be laid; the out- 
side and the inside walls shall then be carried up of the 
same thickness of two feet throughout as high as may 
be necessary to begin in the recess intended to fix the 
centres for the third floor and landings, and, when so 
far carried up, another chain, similar in all respects to 
that used at the second story, shall be in like manner 
worked into the walls throughout, as tightly as possible, 
and clamped in the same way with equal care; centres 
shall be formed, the proper arches turned, and the third 
floor and landings shall be laid: the outside and the in- 
side walls shall then be carried up, of the same thickness 
of two feet throughout, as high as may be necessary to 
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begin the recess intended to fix the centres for the roof; 
and when so carried up, a third chain, in all respects like 
those used at the second and third stories, shall in the 
manner before described, be worked as tightly as pos- 
sible into the walls throughout, and shall be clamped 
with equal care; centres shall now be fixed in the man- 
ner best adapted for the roof, which is to form the ceil- 
ing for the third story, the proper arches shall be turned, 
and the roof shall be laid as nearly horizontally as may 
be, consistently with the easy passage of water to the 
eaves; the outside walls, still of the thickness of two 
feet throughout, shall then be carried up about two feet 
above the level of the platform, and shall have marble 
capping, with a strong and neat iron railing thereon. 
The outside walls shall be faced with slabs or blocks of 
marble or granite, not less than two feet thick, and 
fastened together with clamps securely sunk therein,— 
they shall be carried up flush from the recess of one foot 
formed at the first floor where the foundation outside 
wall is reduced to two feet. The floors and landings, as 
well as the roof, shall be covered with marble slabs, se- 
curely laid in mortar; the slabs on the roof to be twice 
as thick as those on the floors. In constructing the 
walls, as well as in turning the arches, and laying the 
floors, landings, and roof, good and strong mortar and 
grout shall be used, so that no cavity whatever may any- 
where remain. A furnace or furnaces for the genera- 
tion of heated air shall be placed in the cellar, and the 
heated air shall be introduced in adequate quantity, 
wherever wanted, by means of pipes and flues inserted 
and made for the purpose in the walls, and as those 
walls shall be constructed. In case it shall be found ex- 
pedient for the purposes of a library, or otherwise, to 
increase the number of rooms, by dividing any of those 
directed to be not less than fifty feet square in the clear, 
into parts, the partition walls to be of solid materials. 
A room most suitable for the purpose shall be set apart 
for the reception, and preservation of my books and 
papers, and I direct that they shall be placed there by 
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my executors, and carefully preserved therein. There 
_ shall be two principal doors of entrance into the College, 
one into the entry or hall on the first floor, in the north 
of the building, and in the centre between the east and 
west walls, the other into the entry or hall in the south 
of the building, and in the centre between the east and 
west walls; the dimensions to be determined by a due 
regard to the size of the entire building, to that of the 
entry, and to the purpose of the doors. The necessity 
for, as well as the position and size of other doors, 
internal or external, and also the position and size of 
the windows, to be, in like manner, decided on by a con- 
sideration of the uses to which the building is to be ap- 
plied, the size of the building itself, and of the several 
rooms, and of the advantages of light and air: there 
should in each instance be double doors, those opening 
into the rooms to be what are termed glass doors, so as 
to increase the quantity of light for each room, and 
those opening outward to be of substantial wood work 
well lined and secured; the windows of the second and 
third stories I recommend to be made in the style of 
those in the first and second stories of my present dwell- 
ing house, North Water Street, on the eastern front 
thereof; and outside each window I recommend that a 
substantial and neat iron balcony be placed, sufficiently 
wide to admit the opening of the shutters against the 
walls; the windows of the lower story to be in the same 
style, except that they are not to descend to the floor, but 
so far as the surbase, up to which the wall is to be car- 
ried, as is the case in the lower story of my house at my 
place in Passyunk Township. In minute particulars, not 
here noticed, utility and good taste should determine. 
There should be at least four out-buildings, detached 
from the main edifice and from each other, and in such 
positions as shall at once answer the purposes of the 
Institution, and be consistent with the symmetry of the 
whole establishment : each building should be, as far as 
practicable, devoted to a distinct purpose; in that one 
or more of those buildings, in which they may be most 
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useful, I direct my executors to place my plate and 
furniture of every sort. 

The entire square, formed by High and Chestnut 
streets, and Eleventh and Twelfth streets, shall be en- 
closed with a solid wall, at least fourteen inches thick, 
and ten feet high, capped with marble and guarded with 
irons on the top, so as to prevent persons from getting 
over; there shall be two places of entrance into the 
square, one in the centre of the wall facing High street, 
and the other in the centre of the wall facing Chestnut 
street, at each place of entrance there shall be two 
gates, one opening inward, and the other outward; those 
opening inward to be of iron, and in the style of the 
gates north and south of my Banking house; and those 
opening outward to be of substantial wood work, well 
lined and secured on the faces thereof with sheet iron. 
The messuages now erected on the south-east corner of 
High and Twelfth streets, and on Twelfth street, to be 
taken down and removed as soon as the College and out- 
buildings shall have been erected, so that the establish- 
ment may be rendered secure and private. 


When the College and appurtenances shall have been 
constructed, and supplied with plain and suitable furni- 
ture and books, philosophical and experimental instru- 
ments and apparatus, and all other matters needful to 
carry my general design into execution; the income, 
issues and profits of so much of the said sum of two 
millions of dollars as shall remain unexpended, shall be 
applied to maintain the said College according to my 
directions. 

1. The Institution shall be organized as soon as prac- 
ticable, and to accomplish the purpose more effectually, 
due public notice of the intended opening of the College 
shall be given—so that there may be an opportunity 
to make selections of competent instructors, and other 
agents, and those who may have the charge of orphans, 
may be aware of the provisions intended for them. 

2. A competent number of instructors, teachers, as- 
sistants, and other necessary agents shall be selected, 
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and when needful, their places from time to time, sup- 
plied; they shall receive adequate compensation for their 
services: but no person shall be employed, who shall not 
be of tried skill in his or her proper department, of 
established moral character, and in all cases persons 
shall be chosen on account of their merit, and not 
through favour or intrigue. 

3. As many poor male white orphans, between the 
age of six and ten years, as the said income shall be 
adequate to maintain, shall be introduced into the Col- 
lege as soon as possible; and from time to time, as there 
may be vacancies, or as increased ability from income 
may warrant, others shall be introduced. 

. 4. On the application for admission, an accurate 
statement should be taken in a book, prepared for the 
purpose, of the name, birth-place, age, health, condition 
as to relatives, and other particulars useful to be known 
of each orphan. 

5. No orphan should be admitted until the guardians 
or directors of the poor, or a proper guardian or other 
competent authority, shall have given by indenture, re- 
linquishment or otherwise, adequate power to the 
Mayor, Aldermen and Citizens of Philadelphia, or to 
directors or others by them appointed, to enforce in 
relation to each orphan every proper restraint, and to 
prevent relatives or others from interfering with or 
withdrawing such orphan from the Institution. 

'6. Those orphans, for whose admission application 
shall first be made, shall be first introduced, all other 
things concurring—and at all future times priority of 
application shall entitle the applicant to preference in 
admission, all other things concurring; but if there shall 
be at any time, more applicants than vacancies, and the 
applying orphans shall have been born in different 
places, a preference shall be given—first to orphans 
born in the City of Philadelphia; secondly, to those 
born in any other part of Pennsylvania; thirdly, to 
those born in the City of New York (that being the first 
port on the continent of North America at which I ar- 
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rived:) and lastly, to those born in the City of New 
Orleans, being the first port on the said continent at 
which I first traded, in the first instance as first officer, 
and subsequently as master and part owner of a vessel 
and cargo. 

7. The orphans admitted into the College, shall be 
there fed with plain but wholesome food, clothed with 
plain but decent apparel, (no distinctive dress ever to 
be worn) and lodged in a plain but safe manner; Due 
regard shall be paid to their health, and to this end their 
persons and clothes shall be kept clean, and they shall 
have suitable and rational exercise and recreation. 
They shall be instructed in the various branches of a 
sound education: comprehending Reading, Writing, 
Grammar, Arithmetic, Geography, Navigation, Sur- 
veying, Practical Mathematics, Astronomy, Natural, 
Chemical, and Experimental Philosophy, the French 
and Spanish languages, (I do not forbid, but I do not 
recommend the Greek and Latin languages, ) and such 
other learning and science as the capacities of the sev- 
eral scholars may merit or warrant. I would have them 
taught facts and things, rather than words or signs; 
and especially, I desire that by every proper means a 
pure attachment to our republican institutions, and to 
the sacred rights of conscience, as guaranteed by our 
happy constitutions shall be formed and fostered in the 
minds of the scholars. 

8. Should it unfortunately happen, that any of the 
orphans admitted into the College, shall, from malcon- 
duct, have become unfit companions for the rest, and 
mild means of reformation prove abortive, they should 
no longer remain therein. 

9. Those scholars, who shall merit it, shall remain in 
the College until they shall respectively arrive at be- 
tween fourteen and eighteen years of age; they shall 
then be bound out by the Mayor, Aldermen and Citizens 
of Philadelphia, or under their direction, to suitable 
occupations, as those of agriculture, navigation, arts, 
mechanical trades, and manufactures, according to the 
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capacities and acquirements of the scholars respectively, 
consulting, as far as prudence shall justify it, the incli- 
nations of the several scholars, as to the occupation, 
art or trade, to be learned. 

In relation to the organization of the College and its 
appendages, I leave, necessarily, many details to the 
Mayor, Aldermen and Citizens of Philadelphia, and 
their successors; and I do so, with the more confidence, 
as, from the nature of my bequests, and the benefit to 
result from them, I trust that my fellow-citizens of 
Philadelphia, will observe and evince especial care and 
anxiety in selecting members for their City Councils, 
and other agents. 

There are, however, some restrictions, which I con- 
sider it my duty to prescribe, and to be, amongst others, 
conditions on which my bequest for said College is 
made, and to be enjoyed, namely; First, I enjoin and 
require, that if, at the close of any year, the income of 
the fund devoted to the purposes of the said College 
shall be more than sufficient for the maintenance of the 
Institution during that year, then the balance of the 
said income, after defraying such maintenance, shall be 
forthwith invested in good securities, thereafter to be 
and remain a part of the capital; but, in no event, shall 
any part of the said capital be sold, disposed of, or 
pledged, to meet the current expenses of the said Insti- 
tution, to which I devote the interest, income, and divi- 
dends thereof, exclusively: Secondly, I enjoin and re- 
quire that no ecclesiastic, missionary, or minister of any 
sect whatsoever, shall ever hold or exercise any station 
or duty whatever in the said College; nor shall any such 
person ever be admitted for any purpose, or as a visitor, 
within the prenuises appropriated to the purposes of the 
said College. In making this restriction, I do not mean 
to cast any reflection upon any sect or person whatso- 
ever ; but, as there is such a multitude of sects, and such 
a diversity of opinion amongst them, I desire to keep 
the tender minds of the orphans, who are to derive ad- 
vantage from this bequest, free from the excitement 
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which clashing doctrines and sectarian controversy are 
so apt to produce; my desire is, that all the instructors 
and teachers in the College, shall take pains to instill 
into the minds of the scholars the purest principles of 
morality, so that, on their entrance into active life, they 
may, from inclination and habit, evince benevolence 
towards their fellow creatures, and a love of truth, so- 
briety, and industry, adopting at the same time such 
religious tenets as their matured reason may enable 
them to prefer. If the income, arising from that part 
of the said sum of two millions of dollars, remaining 
after the construction and furnishing of the College and 
out-buildings, shall, owing to the increase of the num- 
ber of orphans applying for admission, or other cause, 
be inadequate to the construction of new buildings, or 
the maintenance and education of as many orphans as 
may apply for admission, then such further sum as may 
be necessary for the construction of new buildings and 
the maintenance and education of such further number 
of orphans, as can be maintained and instructed within 
such buildings as the said square of ground shall be ade- 
quate to, shall be taken from the final residuary fund 
hereinafter expressly referred to for the purpose, com- 
prehending the income of my real estate in the City and 
County of Philadelphia, and the dividends of my stock 
in the Schuylkill Navigation Company—my design and 
desire being, that the benefits of said institution, shall 
be extended to as great a number of orphans, as the 
limits of the said square and buildings therein can 
accommodate. 

XXII. And as to the further sum of Five Hundred 
Thousand Dollars, part of the residue of my personal 
estate, in trust, to invest the same securely, and to keep 
the same so invested, and to apply the income thereof 
exclusively to the following purposes: that is to say— 

1. To lay out, regulate, curb, light and pave a pas- 
sage or street, on the east part of the City of Phila- 
delphia, fronting the river Delaware, not less than 
twenty-one feet wide, and to be called Delaware Ave- 
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nue, extending from Vine to Cedar street, all along the 
east part of Water Street squares, and the west side of 
the logs, which form the heads of the docks, or there- 
abouts; and to this intent to obtain such Acts of Assem- 
bly, and to make such purchases or agreements, as will 
enable the Mayor, Aldermen and Citizens of Philadel- 
phia, to remove or pull down all the buildings, fences 
and obstructions which may be in the way, and to pro- 
hibit all buildings, fences, or erections of any kind to the 
eastward of said Avenue; to fill up the heads of such of 
the docks as may not afford sufficient room for the said 
street; to compel the owners of wharves to keep them 
clean, and covered completely with gravel or other hard 
materials, and to be so leveled that water will not re- 
main thereon after a shower of rain; to completely 
clean and keep clean all the docks within the limits of 
the City, fronting on the Delaware; and to pull down all 
platforms carried out, from the east part of the City 
over the river Delaware, on piles or pillars. 

2. To pull down and remove all wooden buildings, as 
well those made of wood and other combustible materi- 
als, as those called brick-paned, or frame buildings 
filled in with bricks, that are erected within the limits of 
the City of Philadelphia, and also to prohibit the erec- 
tion of any such building, within the said City’s limits 
at any future time. 

3. To regulate, widen, pave and curb Water street, 
and to distribute the Schuylkill water therein upon the 
following plan, that is to say—that Water street be 
widened east and west from Vine street, all the way to 
South Street, in like manner as it is from the front of 
my dwelling to the front of my stores on the west side 
of Water street, and the regulation of the curbstones 
continued at the same distance from one another as they 
are at present opposite to the said dwelling and stores, 
so that the regulation of the said street be not less than 
thirty-nine feet wide, and afford a large and convenient 
footway, clear of obstructions and incumbrances of 
every nature, and the cellar doors on which, if any shall 
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be permitted, not to extend from the buildings on to the 
footway more than four feet; the said width to be in- 
creased gradually, as the fund shall permit, and as the 
capacity to remove impediments shall increase, until 
there shall be a correct and permanent regulation of 
Water street, on the principles above stated, so that it 
may run north and south as straight as possible. That 
the ten feet middle alley, belonging to the public, and 
running from the centre of the east squares to Front 
street, all the way down across Water street to the river 
Delaware, be kept open and cleansed as City property, 
all the way from Vine to South street; that such part of 
each centre or middle alley as runs from Front to 
Water street, be arched over with bricks or stone, in so 
strong a manner as to facilitate the building of plain 
and permanent stone steps and platforms, so that they 
may be washed and kept constantly clean; and that the 
continuance of the said alleys, from the east side of 
Water street, be curbed all the way to the river Dela- 
ware, and kept open forever. (I understand that those 
middle or centre alleys were left open in the first plan of 
the lots, on the east front of the City, which were grant- 
ed from the east side of Front street to the river Dela- 
ware, and that each lot on said east front has contrib- 
uted to make those alleys, by giving a part of their 
ground in proportion to the size of each lot; those alleys 
were in the first instance, and still are, considered public 
property, intended for the convenience of the inhab- 
itants residing in Front street, to go down to the river 
for water and other purposes; but owing to neglect or to 
some other cause, on the part of those who have had the 
care of the City property, several encroachments have 
been made on them by individuals, by wholly occupying 
or building over them, or otherwise, and in that way the 
inhabitants, more particularly those who reside in the 
neighbourhood, are deprived of the benefit of that 
wholesome air, which their opening and cleansing 
throughout would afford.) That the iron pipes, in 
Water street, which by being of smaller size than those 
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in the other streets, and too near the surface of the 
ground, cause constant leaks, particularly in the winter 
season, which in many places render the street impas- 
sable, be taken up and replaced by pipes of the same 
size, quality and dimensions in every respect, and laid 
down as deeply from the surface of the ground, as the 
iron pipes, which are laid in the main streets of the 
City; and as it respects pumps for Schuylkill water and 
fire plugs in Water street, that one of each be fixed at 
the south-west corner of Vine and Water streets, and 
so running southward, one of each near the steps of the 
centre alley going up to Front street; one of each at 
the south-west corner of Sassafras and Water streets, 
one of each near the steps of the centre alley going up to 
Front street, and so on at every south-west corner of 
all the main streets and Water street, and of the centre 
alleys of every square, as far as South or Cedar street; 
and when the same shall have been completed, that all 
Water street shall be repaved by the best workmen, in 
the most complete manner, with the best paving water- 
stones, after the height of the curb-stones shall have 
been regulated throughout, as well as the ascent and de- 
scent of the street, in such manner as to conduct the 
water through the main streets and the centre alleys to 
the river Delaware, as far as practicable; and whenever 
any part of the street shall want to be raised, to use 
nothing but good paving gravel for that purpose, so as 
to make the paving as permanent as possible. By all 
which improvements, it is my intention to place and 
maintain the section of the City above referred to, in a 
condition which will correspond better with the general 
cleanliness and appearance of the whole City, and be 
more consistent with the safety, health, and comfort of 
the citizens. And my mind and will are, that all the 
income, interest, and dividends of the said capital sum 
of five hundred thousand dollars, shall be yearly, and 
every year, expended upon the said objects, in the order 
in which I have stated them, as closely as possible, and 
upon no other objects until those enumerated shall have 
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been attained; and, when those objects shall have been 
accomplished, I authorize and direct the said, the 
Mayor, Aldermen and Citizens, to apply such part of the 
income of the said capital sum of five hundred thousand 
dollars, as they may think proper, to the further im- 
provement, from time to time, of the eastern or Dela- 
ware front of the City. 

XXIII. I give and bequeath to the Commonwealth ~ 
of Pennsylvania, the sum of Three Hundred Thousand 
Dollars, for the purpose of internal improvements by 
canal navigation, to be paid into the State treasury by 
my executors, as soon as such laws shall have been 
enacted by the constituted authorities of the said Com- 
monwealth as shall be necessary, and amply sufficient to 
carry into effect, or to enable the constituted authorities 
of the City of Philadelphia to carry into effect the 
several improvements above specified; namely, 1. Laws, 
to cause Delaware Avenue, as above described, to be 
made, paved, curbed and lighted; to cause the buildings, 
fences, and other obstructions now existing, to be 
abated and removed; and to prohibit the creation of any 
such obstruction to the eastward of said Delaware Ave- 
nue; 2. Laws, to cause all the wooden buildings, as 
above described, to be removed, and to prohibit their 
future erection within the limits of the City of Phila- 
delphia. 3. Laws, providing for the gradual widening, 
regulating, paving and curbing Water street, as herein- 
before described, and also for the repairing the middle 
alleys, and introducing the Schuylkill water, and pumps, 
as before specified—all which objects may, I persuade 
myself, be accomplished on principles at once just in re- 
lation to individuals, and highly beneficial to the pub- 
lic: the said sum, however, not to be paid, unless said 
laws be passed within one year after my decease. 

XXIV. And as it regards the remainder of said resi- 
due of my personal estate, in trust, to invest the same 
in good ‘securities, and in like manner to invest the 
interest and income thereof, from time to time, so that 
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the whole shall form a permanent fund; and to apply 
the income of the said fund, 

1st. To the further improvement and maintenance of 
the aforesaid College, as directed in the last paragraph 
of the X XIst clause of this Will: 

2d. To enable the Corporation of the City of Phila- 
delphia to provide more effectually than they now do, 
for the security of the persons and property of the 
inhabitants of the said City, by a competent police, 
including a sufficient number of watchmen, really suited 
to the purpose: and to this end, I recommend a division 
of the City into watch districts, or four parts, each 
under a proper head, and that, at least two watchmen 
shall, in each round or station, patrol together. 

3d. To enable the said Corporation to improve the 
City property, and the general appearance of the City 
itself, and, in effect, to diminish the burden of taxation, 
now most oppressive, especially on those who are the 
least able to bear it :— 

To all which objects, the prosperity of the City, and 
the health and comfort of its inhabitants, I devote the 
said fund as aforesaid, and direct the income thereof 
to be applied, yearly, and every year forever, after pro- 
viding for the College as hereinbefore directed, as my 
primary object. But if the said City shall knowingly 
and wilfully violate any of the conditions hereinbefore 
and hereinafter mentioned, then I give and bequeath the 
said remainder and accumulations to the Common- 
wealth of Pennsylvania, for the purposes of internal 
navigation; excepting, however, the rents, issues and 
profits of my real estate in the City and County of Phil- 
adelphia, which shall, forever, be reserved and applied 
to maintain the aforesaid College, in the manner speci- 
fied in the last paragraph of the X XIst clause of this 
Will: And if the Commonwealth of Pennsylvania shall 
fail to apply this or the preceding bequest to the pur- 
poses before mentioned, or shall apply any part thereof 
to any other use, or shall, for the term of one year from 
the time of my decease, fail or omit to pass the laws 
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hereinbefore specified, for promoting the improvement 
of the City of Philadelphia, then I give, devise and be- 
queath the said remainder and accumulations (the rents 
aforesaid always excepted and reserved for the College, 
as aforesaid, ) to the United States of America, for the 
purposes of internal navigation, and no other. 

Provided, nevertheless, and I do hereby declare, that 
all the preceding bequests and devises of the residue of 
my estate to the Mayor, Aldermen and Citizens of Phil- 
adelphia, are made upon the following express condi- 
tions, that is to say :—First, That none of the moneys, 
principal, interest, dividends or rents, arising from the 
said residuary devise and bequest, shall at any time be 
applied to any other purpose or purposes whatever, than 
those herein mentioned and appointed; Second, That 
separate accounts, distinct from the other accounts of 
the Corporation, shall be kept by the said Corporation, 
concerning the said devise, bequest, College, and funds, 
and of the investment and application thereof; and that 
a separate account or accounts of the same shall be kept 
in bank, not blended with any other account, so that it 
may at all times appear, on examination by a commit- 
tee of the Legislature, as hereinafter mentioned, that 
my intentions had been fully complied with: Third, that 
the said Corporation render a detailed account annually, 
in duplicate, to the Legislature of the Commonwealth 
of Pennsylvania, at the commencement of the session, 
one copy for the Senate, and the other for the House of 
Representatives, concerning the said devised and be- 
queathed estate, and the investment and application of 
the same, and also a report in like manner of the state 
of the said College, and shall submit all their books, 
papers, and accounts touching the same, to a committee 
or committees of the Legislature for examination, when 
the same shall be required, 

4th. The said Corporation shall also cause to be pub- 
lished in the month of January, annually, in two or 
more newspapers, printed in the City of Philadelphia, 
a concise but plain account of the state of the trusts, 
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devises and bequests herein declared and made, compre- 
hending the condition of the said College, the number of 
scholars, and other particulars needful to be publicly 
known, for the year next preceding the said month of 
January, annually. 

XXV. And whereas, I have executed an assignment, 
in trust, of my banking establishment, to take effect the 
day before my decease, to the intent that all the con- 
cerns thereof may be closed by themselves, without 
being blended with the concerns of my general estate, 
and the balance remaining to be paid over to my exec- 
utors: now (I do hereby direct my executors, herein- 
after mentioned, not to interfere with the said trust in - 
any way, except to see that the same is faithfully exe- 
cuted, and to aid the execution therof, by all such acts 
and deeds as may be necessary and expedient to effec- 
tuate the same, so that it may be speedily closed, and 
the balance paid over to my executors, to go as in my 
Will, into the residue of my estate: And I do hereby 
authorize, direct, and empower the said trustees, from 
time to time, as the capital of the said bank shall be re- 
ceived, and shall not be wanted for the discharge of 
the debts due thereat, to invest the same in good securi- 
ties, in the names of my executors, and to hand over the 
same to them, to be disposed of according to this my last 
Will. 

XXVI. Lastly, I do hereby nominate and appoint 
Timothy Paxson, Thomas P. Cope, Joseph Roberts, 
William J. Duane, and John A. Barclay, executors of 
this my last Will and Testament: I recommend to them 
to close the concerns of my estate as expeditiously as 
possible, and to see that my intentions in respect to the 
residue of my estate are and shall be strictly complied 
with: and I do hereby revoke all other Wills by me 
heretofore made. 

In witness, I the said Stephen Girard, have to this 
my last Will and Testament, contained in thirty-five 
pages, set my hand at the bottom of each page, and my 
hand and seal at the bottom of this page; the said Will 
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executed from motives of prudence, in duplicate, this 
sixteenth day of February, in the year one thousand 
eight hundred and thirty. 

STEPHEN JGIRARD, © [swear] 


Signed, sealed, published, and declared by the said 
Stephen Girard, as and for his last Will and 
Testament, in the presence of us, who have at 
his request hereunto subscribed our names as 
witnesses thereto, in the presence of the said 
Testator, and of each other, Feb. 16, 1830 


JOHN H. IRWIN, 
SAMUEL ARTHUR, 
Sen CAR Pi Neb EGR: 


WHEREAS, I, Stephen Girard, the Testator named 
in the foregoing Will and Testament, dated the six- 
teenth day of February, eighteen hundred and thirty, 
have since the execution thereof, purchased several par- 
cels and pieces of real estate, and have built sundry 
messuages, all which, as well as any real estate that I 
may hereafter purchase, it is my wish and intention to 
pass by the said Will: Now, I do hereby republish the 
foregoing last Will and Testament, dated February 16, 
1830, and do confirm the same in all particulars. In 
witness, I, the said Stephen Girard, set my hand and 
seal hereunto, the twenty-fifth day of December, eight- 
een hundred and thirty. 


STEPHEN GIRARD. [sEat,] 


Signed, sealed, published, and declared by the said 

Stephen Girard, as and for a republication of his 

last Will and Testament, in the presence of us, 

who at his request have hereunto subscribed our 

names as witnesses thereto, in the presence of 

the said Testator and of each other, December 

25th, 1830. 
JOHN H. IRWIN, 
SAMUEL ARTHUR, 
JNO. THOMPSON. 


WHEREAS, I, Stephen Girard, the Testator named 
in the foregoing Will and Testament, dated February 
16, 1830, have, since the execution thereof, purchased 
several parcels and pieces of land and real estate, and 
have built sundry messuages, all which, as well as any 
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real estate that I may hereafter purchase, it is my in- 
tention to pass by said Will: And whereas, in particular, 
I have recently purchased from Mr. William Parker, 
the Mansion House, out-buildings, and forty-five acres 
and some perches of land, called Peel Hall, on the Ridge 
Road, in Penn Township; Now I declare it to bé my in- 
tention, and I direct, that the Orphan Establishment, 
provided for in my said Will, instead of being built, as 
therein directed, upon my square of ground, between 
High and Chestnut and Eleventh and Twelfth streets, 
in the City of Philadelphia, shall be built upon the es- 
tate so purchased from Mr. W. Parker; and I hereby 
devote the said estate to that purpose, exclusively, in 
the same manner as I had devoted the said square, 
hereby directing that all the improvements and arrange- 
- ments for the said Orphan Establishment, prescribed by 
my said Will, as to said square, shall be made and exe- 
cuted upon the said estate, just as if I had in my Will 
devoted the said estate to said purpose—consequently, 
the said square of ground is to constitute, and I declare 
it to be a part of the residue and remainder of my real 
and personal estate, and given and devised for the same 
uses and purposes, as are declared in section twenty of 
my Will; it being my intention, that the said square of 
ground shall be built upon and improved in such a man- 
ner, as to secure a safe and permanent income for the 
purposes stated in said twentieth section. In witness 
whereof, I, the said Stephen Girard, set my hand and 
seal hereunto, the twentieth day of June, eighteen hun- 
dred and thirty-one. 


STEPHEN GIRARD. [sEAt.] 


Signed, sealed, published, and declared by the said 
tephen Girard as and for a republication of his 
last Will and Testament, and a further direction 
in relation to the real estate therein mentioned, in 
the presence of us, who, at his request, have here- 
unto subscribed our names as witnesses thereto, 
in the presence of the said Testator, and of each 
other, June 20, 1831. 
S. H. CARPENTER. 
L. BARDIN 
SAMUEL ARTHUR. 
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